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in American Law Reports are prepared are carefully 
presented to accurately reflect the prevailing princi- 
ples involved. Even as a diamond of many facets 
projects the light rays that strike it, so the cases 
in an A.L.R. annotation reflect their light to the 
mind of an attorney pondering over his problem. 








e If full reports of each case cited and discussed in 
A.L.R. annotations were published in a separate 
set, they would fill some 3600 volumes of reports. 


e If you personally duplicated the cutting and polish- 
ing time spent on A.L.R., it would take you over one 
thousand years. The easy access to over eight hundred 
thousand reflections of case law in A.L.R. annotations 
is why attorneys refer to A.L.R. as a library in itself. 
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SOLDIERS’ AND SAILORS’ CIVIL RELIEF ACT OF 1940: 


A Survey and Bibliography of Books, 
Articles and Cases 


CoMPILED BY LAWRENCE H. SCHMEHL 
Librarian, New York County Lawyers’ Association 


SOLDIERS’ AND SalrLors’ Civit RELIEF 


Act or 1940. October 17, 1940, c. 

888 ; 54 Stat. 1178; U.S.C.A. Title 

50, Appendix sec. 501-585; F.C.A. 
Title 50, Appendix 9. 

The Soldiers’ and Sailors’ Civil Re- 

lief Act of 1940 is divided into six 


articles, as follows: 


Scope of the Act 


Art. 1. General Provisions. 

Art. 2. General Relief. 

Art. 3. Rents, Installment contracts, 
Mortgages. 

Art. 4. Insurance. 

Art. 5. Taxes and Public Lands. 

Art. 6. Administrative Remedies. 


This act covers suspension of enforce- 
ment of civil liabilities in certain cases 
of persons in active military service of 
the United States; temporary suspen- 
sion of legal proceedings and transac- 
tions which may prejudice the civil 
rights of persons in such service. 

It provides means for protection of 
their civil rights by recourse to the 
courts. In general, it provides postpone- 
ment of suits, judgments, attachments, 
garnishments, evictions, repossessions, 





or statutes of limitation. In the discre- 
tion of the court, stays are authorized in 
favor of sureties, guarantors and en- 
dorsers, and others subject to the obli- 
gation or liability. 

It further affords protection for their 
homes as to rents, mortgages, income 
and real estate taxes, and any install- 
ment payments contracted for as well as 
life insurance premiums, and offers an 
opportunity for life insurance contracts 
issued by the Government. 

It makes provisions for holders of pub- 
lic lands, homestead entry, mining rights 
or leases, personal taxes and measures 
for obtaining administrative remedies. 

For explanatory and detailed discus- 
sion of the many provisions included in 
this act one should consult the following 
books and articles: 


Books 


Anderson, W. H.—Legal Status of Soldiers’ 
and Sailors’ under Civil Relief Acts with 
Forms. 1942. Courtright Publishing Co., 
Denver, Colorado. $5.00 


Baldwin, Ganson J. & Clark, John Kirkland, 
Jr. Legal effects of Military Service under 
the Soldiers’ and Sailors’ Civil Relief Act 
of 1940. etc. S. Ward, 72 Wall St., New 
York City. 2d ed. 1941. $2.00 
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War Law Service, Volume 1 
Interpretations 


C. €. H. Inc: 
Statutes — Proclamations - 
including Civil Relief. 


Kendall, J. S. ed.—Civil Procedure under the 


Soldiers’ and Sailors’ Civil Relief Act of 


1940. Steck. 1941. $2.00 
Peterson, H. C. and Stewart, W. T.—Manual 
of Conscription Laws and Regulations. 


Bender, 1940. pp. 247-281. $3.00 


Articles (Selected) 


In addition to these references, it is 
suggested that the Index to Legal Peri- 
odicals be used under titles: 


\emy aNnp Navy, Minrrary SERVICE, 
NATIONAL DEFENSE, SOLDIERS’ 


AND SAILors’ 


Bendetson, Karl R.—A_ discussion of the 
Soldiers’ and Sailors’ Civil Relief Act of 
1940. 2 Wash. & Lee Law Review 1-43, 
Fall 1940. Interpretation of various pro- 
visions of the act. 


Bentley, E. R.—Exemptions and Immunities 
under Soldiers’ and Sailors’ Civil Relief 
Act of 1940. 14 Fla. L. J. 398—December 
1940. 


Cabaniss, G. H. IJr—New Soldiers’ and 
Sailors’ Civil Relief Act Suspends State 
Court Civil Actions. 15 Calif. S.B.A. 353- 
358, Dec. 1940. U. S. Cong. Record Jan 
10, 1941 pp. A70-A72. 


Clark, S. A.-21 Title News 16-20, Nov. 1941. 


Cockrill, Howard—Soldiers’ and Sailors’ Civil 
Relief Act of 1940. 27 Am. B. A. Jo. 23-24, 
January 1941. Purpose—History—Validity. 


Cogswell, T.—Application of the Soldiers’ and 
Sailors’ Civil Relief Act to Probate Pro- 
ceedings. 8 J.B.A. Dist. Columbia 398-407. 
Sept. 1941. 


Crane, Judson A.—Soldiers’ and Sailors’ Re- 
lief Act of 1940. A commentary. Penn. 
Bar Assn. Quarterly, April 1941 pp. 113-121. 
7 Univ. of Pittsburgh Law Rev. 300-306, 
June 1941. 


Discussion of the 1918 Act by three of its 


draftsmen. Ferry, Rosenbaum and Wig- 
more. The Soldiers’ and Sailors’ Civil 


Rights Bill (1918). 12 Ill. L. Rev. 449. 





Jensen, W. 
Sailors’. 
325-337. 

Kuhns, B. H.—The Soldiers’ and Sailors’ Civil 
Relief Act of 1940. 20 Neb. L. Rev. 357- 
372. Sept. 1941. 


Muench, James J.—A brief analysis of the 
Soldiers’ and Sailors’ Civil Relief Act from 
a credit and collection viewpoint. 46 Conn. 
L. J. 36-38 Feb. 1941. Sec. 301, 302, 303 


A.—Civil Relief for Soldiers’ and 
A critical analysis. 36 Ill. L. Rey 


Muench, Tames |.—Soldiers’ and Sailors’ Civil 
Relief Act of 1940. 6 John Marsh. L. Q 
190, Dec. 1940. 


New Civil Relief Act for Soldiers’ and Sail 
ors’ passed by Congress. Address. 11 Okla 
homa B. A. J. 1134-1147. Oct. 26, 1940 


Pack, P. C.—Rights and immunities of per- 
sons in the Military Service. Address. 19 


Mich. S. B. A. 487-490, Nov. 1940 


Rogers, T. W.—Civil Relief to Persons in the 
Military Service of the United States. 9 
Am. Law Sch. Rev. 1082-1092. May 1941 

Soldiers’ and Sailors’ Civil Relief Act. 1940 
9 Int. Juridical Assn. Bull. 46-50. Novem 
ber 1940. 


Soldiers’ and Sailors’ Civil Relief Act. 1940 
20 Neb. L. Rev. 357. Sept. 1941. 

Soldiers’ and Sailors’ Civil Relief Act, 1940 
H.H.M. Address. 7 Ohio St. L. J. 269 
278. March 1941. 


Stakely, Doris F.—Soldiers’ and Sailors’ Civil 
Relief Act, 1940. Ala. Lawyer, April 1941 


Stephan, F.—Address. 17 Idaho S. B. 46-53, 


1941. 


Taintor, C. W. II and Butts, A. B.—Soldiers’ 
and Sailors’ Civil Relief Act of 1940. 13 
Miss. L. J. 467-500, May 1941. Persons 
Affected—Courts Affected—Protection of 
Persons Secondarily liable—Rent, Install- 
ment Contracts, Mortgages — Insurance — 
Taxes and Public Lands—Administrative 
Remedies. 


Twinem, L. K.—Extent of debt relief for 
persons in military service. 20 Neb. L. Rev 
221-236, June 1941. 


Comments and Notes 


Ability to conduct defense in personal injury 
action held materially affected by reason of 
defendant’s military service, so as to entitle 
him to stay, under Act, even though his lia- 
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bility is covered by insurance company for 


payment of any judgment that may be ob- 
tained provided insurer posts bond in amount 
of policy coverage for protection of plain 
tiff. U. S. Law Week, April 7, 1942, Sec. 2, 
p. 2656. CCA 6 Hamilton, C.J. Royster v. 
Lederle Mar. 3, 1942. U.S.D.C. Ore. Fee, 
D. J. Swiderski v. Moodenbaugh March 
23, 1942. 


Civil Relief Act Applies to all agencies of 
the Federal Government. U. S. Law Week, 
Section 1, July 22d, 1941. p. 1013 


(Comments) 63 N. J. Law Jo. 369-371, 377 


379, Oct. 31, 1940 


(Comments) Pittsburgh Legal Journal, April 
4, 1942, no. 14, p. 6. 

(Comments) 16 Tenn. L. Rev. 866-877, April 
1941 by A.D.B. 

Current Legislation. St. John’s Law Rev. 


April 1942, pp. 276-284. 


Discuss status of Mortgage of Man in Ser- 
vice. Default seen if payments not kept 
up, though court may delay a foreclosure; 
what mortgagee can do. New Jersey Law 
Journal, Dec. 5, 1940, p. 4. 


(Federal legislation) 29 Geo. L. J. 748-754. 
March 1941. By Charles F. Rogers. 


Government funds may not be used to pay 
fees of attorneys appointed under Act to 
represent absent defendants in military ser- 
vice; filing fees are waived in such cases. 
U. S. Law Week, Section 2, Jan. 27, 1942, 
p. 2458. 


Liability of co-makers under Soldiers’ and 
Sailors’ Civil Relief Act. 59 Banking L. J. 


i. 


(Notes) 
1941. 


18 N.Y.U.L.Q. Rev. 302-306, Jan. 


(Notes) 27 Va. L. Rev. 
by L.H.P.]. 


207-216, Dec. 1940, 


Proposed amendments to Soldiers’ and Sail- 
ors’ Civil Relief Act. Letter. New York 
Law Journal, Jan. 17, 1942, p. 248. 


of co-makers under 
Soldiers’ and Sailors’ Civil Relief Act. 
New York. 9 U. of Chicago Law Rev. 
Feb. 1942, p. 348. 


Suretyship—Protection 


SOLDIERS’ AND SAILORS’ CIVIL RELIEF ACT 
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Opinions of the Judge Advocate 
General (U. S.) 
1918 Op. J.A.G. 704. 
1918 Op. J.A.G. 1022. 
1918 Op. J.A.G. (1912-1940 Dig. Op. J.A.G. 


Sec. 1070 Page 603). 
1919 Op. J.A.G. 1041. 


Opinions of New York Attorney- 


General 
Stay of execution only upon order of the 
court in proper cases and garnishee should 
be honored by state insurance fund in ab- 
sence of such order. Opin. A.G. N. Y. 
Oct. 15, 1941. 


Enforcement and collection of contributions 
due under the unemployment insurance law 
of New York state. Provisions of Sec. 
203 of the Soldiers’ and Sailors’ Civil Re- 
lief Act of 1940 would be applicable to a 
situation where a confession of judgment 
has been obtained. Opin. A.G. New York, 
May 6, 1941. 


Cases 


Soldiers’ and Sailors’ Civil Relief Act of 
1918, with annotations. Lawyers’ Co-oper 
ative Publishing company, 1941. 130 A.L.R 
774-812. Annotated Cases. (See also Re 
print ed.) 


Soldiers’ and Sailors’ Relief Act of 1940 
Annotations. Lawyers’ Co-operative Pub- 
lishing company, 1942. 137 A. L. R. 451- 
455. Annotated Cases. 


Exemption from service of civil process. 


Annotations: Exemption of members of 
armed forces from service of civil proc- 


ess. 137 A.L.R. 1372-1379. 


Annotations: Validity and construction of 
war legislation in nature of moratory 
statute. 137 A.L.R. 1380-1439. 


Annotations: Validity and construction of 
war enactments in United States suspend- 
ing operation of statute of limitations. 


137 A.L.R. 1440-1466. 


Soldiers’ and Sailors’ Civil Relief Act, 1940, 
with annotations. Reprinted from Title 50, 
U.S.C.A. West Publishing company, 1942. 
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(1925) 


(1924) 
(1921) 


(1921) 


(1922) 


(1918) 


(1928) 


(1921) 


(1918) 


(1934) 
(1927) 
(1919) 
(1919) 
(1920) 
(1921) 


(1919) 


(1941) 


(1920) 


The 
1918 has been upheld in many decisions 
of federal and state courts; it is unlikely 
that any issue will be made as to the 
constitutionality of the Act of 1940. 


Constitutionality: Construction 


and Application 


constitutionality of the Act of 


Ebert v. Poston, 266 U. S. 548; 69 


L. ed. 435; 45 S. Ct. 188. 
Bell v. Baker, 260 S.W. 158. 


Bolz Cooperage Corp. v. Beardslee, 


211 Mo. App. 109; 245 S.W. 611. 


Chance v. Hawkinson, 149 Minn. 91; 
182 N. W. 911 

Clark v. Mechanics’ American Nat. 
3ank, 282 Fed. 589. 

Dietz v. Treupel, 184 A. D. 448; 170 


N. Y. S. 108. 


Easterling v. Murphey, 11S. W. (2d) 


329. 

Erickson v. Macv, 231 N. Y. 86; 131 
N. E. 744. 

Hoffman v. Charlestown Five Cents 
Savings Bank, 231 Mass. 324; 121 
N. E. 15. 


Home Bldg. & L. Assn 
290 U. S. 398, 426 


v. Blainsdell, 


Kosel v. First Natl. Bank, 55 N. D. 


445; 214 N. W. 249. 

Konkel v. State, 168 Wisc. 335; 170 
N. W. 715 

Kuehn v. Neugebauer, 216 S. W. 259 
(Tex. Civ. App.) 


Hoch, 97 Ore. 71; 191 


Pierrard v. 
Pac. 328. 


Steinfeld v. Massachusetts Bonding & 


Ins. Co., 80 N. H. 39; 112 Atl. 800 


Taylor v. McGregor State Bank, 144 
Minn. 249; 174 N. W. 893. 


Tulley v. Superior Court, 45 Cal. 
App. (2d) 29; 113 Pac. (2d) 477. 


Wood v. Vogel, 204 Ala. 692; 87 So. 
174. 
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Sec. 103 


liable. 


(1941) 


(1942) 


(1941) 


(1922) 


(1941) 


(1941) 


(1941) 


(1924) 


(1919) 


(1941) 
(1920) 


(1918) 
(1919) 
(1920) 
(1941) 
(1941) 


(1921) 


(1918) 








Article I 
General Provisions 


Protection of persons secondaril: 

Accommodation makers or co-maker 

Liability of co-maker under Soldiers’ 
and Sailors’ Civil Relief Act. 59 


Janking L. J. 21. 
Suretyship—Protection of co-maker 
under Soldiers’ and Sailors’ Civil 
Relief Act. New York. 9 U. of 


Chicago L. Rev., Feb. 1942 p. 348. 
Akron Auto Finance Co. vy. Stone 
braker, 66 Ohio App. 507; 35 N. | 
(2d) 585. 
Bolz Cooperage Corp. v. Beardslee, 
211 Mo. App. 119; 245 S. W. 611. 
Matter of Itzkowitz v. Empire Per- 
sonal Loan Co., 177 Misc. 269; 30 
N.. ¥. S. (2d) 336. 
Modern Industrial Bank vy. Zaentz, 
177 Misc. 132; 29 N. Y. S. (2d) 969 
Morris Plan Bank v. Waldman, C. C. 
H. War law serv. Sec. 19, 511 
(Munic. Ct. D. C.). 


GENERAL PROVISIONS 
Bell v. Baker, 260 S. W. 158 (Tex 
Civil App.). 


Briggs v. Conn, 185 Ky. 
N. W. 975; 8 A. L. 

Clarke v. Clarke, 25 N. 

Continental Jewelry Co. v. 
119 Me. 475; 111 Atl. 801. 


Dietz v. Treupel, 184 App. Div. 448; 
170 N. Y. S. 108. 
Dollister vy. Pilkington, 


815; 171 N. W. 127. 


Greenwood y. Puget Mill Co., 111 
Wash. 464; 191 Pac. 393 


340; 214 
R. 362. 


| oe (2d) 64 
Minsky 


185 lowa 


Griswold vy. Cady, 27 N. Y. S. (2d) 
302. 
Lang v. Lang, 176 Misc. 213; 2 


N. Y. S. (2d) 775. 


Mader v. Christie, 52 Cal. App. 138; 
198 Pac. 45. 

Post v. Thomas, 183 App. Div. 525; 

170 N. Y. S. 227. 





(194 


19] 


(191 


(194 


(1941 


(1920 


Sec 
repres 


(1918 


(1941 

















SOLDIERS’ AND S¢ 


(1920) Riordan v. Zube, 50 Cal. App. 22; 
195 Pac. 65. 

(1920) In re Weldon, 262 Fed. 828. 

(1921) White v. Kimerer, 83 Okla. 9; 200 
P. 430. 


Article Il 
General Relief 


Men fighting in the armies of the 
ilies are not included in the protection 
afforded by the Soldiers’ and Sailors’ 
Civil Relief Act of March 8, 1918. 

1918) Opinion Judge Advocate General, 1918 
Op. J. A. G. 704. 

Sec. 200—Court proceedings; Non-appear 
ince of defendant. 

(Comments) (1941) 16 Tenn. Law Rev. 866, 
869. 

1920) Alzugaray v. Onzurez, 25 N. M. 662; 
187 Pac. 549. 

(1920) Bulgin v. American Law Book Co., 
77 Okla. 112; 186 Pac. 941. 

(1920) Combs v. Combs, 180 N. C. 381; 104 
S. EF. 656. 

(1941) In re Cool’s Estate, 19 N. J. Misc. R 
236; 18 Atl. (2d) 714 

1919) Harrell v. Shealey, 24 Ga 
100 S. FE. 800. 


(1919) Howie Mining Co. v. 
Fed. 38. 


App. 389 - 
McGary, 256 


(1941) In re Institution for Savings in New- 
buryport and its vicinity, 309 Mass. 
12; 33 N. E. (2d) 526; 137 A. L. R. 
452. 

(1941) Prudential Ins. Co. of America v. 
Miller, 41 Dist. & Co. Repts. 42; 
Pa. Common pleas Ct., Schuykill 
County, Pennsylvania. 


(1920) Wells v. McArthur, 77 Okla. 279; 188 

Pac. 322. 
Sec. 200—Attorney may be appointed to 

represent absent persons in service. 

(1918) Davison v. Lynch, 103 Misc. 311; 171 
N. Y. S. 46. 

(1941) Lang v. Lang, 176 Misc. 213; 25 N. 

¥. S. Ga) 775. 


{ILORS’ CIVIL RELIEF ACT 








19] 


(1941) Weynberg v. Downey, 176 Misc. 196; 

25 N. Y. S. (2d) 200. 
Sec. 201—Stay of proceedings. 

(1941) Akron Auto Finance Co. v. Stone- 
braker, 66 Ohio App. 507; 35 N. E. 
(2d) 585. Stay of an action based 
on a loan contract. 

(1919) Briggs v. Commonwealth, 185 Ky. 

340; 214 S. W. 975. 

3rooklyn Trust Co. v. 

¥. 3.. (24) 57. 

(1941) Cortland Savings Bank v. Ivory, 27 
N. Y¥. S.. 2d) 3f3. 

(1918) Dietz v. Treupel, 184 App. Div. 448; 
170 N. Y. S. 108. 

(1941) Griswold v. Cady, 27 N. Y. S. (2d) 
302. 

(1941) In re Institution for Savings in New- 
buryport and its vicinity, 309 Mass. 
12; 33 N. E. (2d) 526; 137 A. L. R. 
452. Stay of an action based on a 
loan contract. 


(1941) Papa, 33 N. 


(1941) In re Itzkowitz v. Empire Personal 
Loan Co. Inc., 177 Misc. 269; 30 
N. Y. S. (2d) 336. Stay of pro- 
ceeding co-maker on note. 


(1941) Jamaica Savings Bank v. Bryan, 25 


N. Y. S. (2d) 641. 


(1941) Korsch v. Lambing, 28 N. Y. S. (2d) 
167. 


(1941) Modern Industrial Bank v. Zaentz, 
177 Misc. 132; 29 N. Y. S. (2d) 969. 
Stay of action or proceeding; bor- 
rower on note—signed by co-maker. 


(1941) Union Labor Ins. Co. v. Wendeborn, 
19 N. J. Misc. R. 496; 21 Atl. (2d) 


317. 


(1941) Weynberg v. Downey, 176 Misc. 196; 
25 N. Y. S. (2d) 600. Stay of an 


action based on a loan contract. 


Sec. 202—Courts may relieve against fines 
and penalties incurred on default caused by 
being in military service. 


(1918) Opinion of Judge Advocate General, 
Nov. 27, 1918, 1918 Op. J. A. G. 
1022. 


(1941) Modern Industrial Bank v. Zaentz, 177 
Misc. 132; 29 N. Y. S. (2d) 969. 








192 


203—Execution of judgments or orders 
and attachments or garnishments may be 
stayed. 

(1941) Opinion N. Y. Atty. Genl., May 6, 
1941, Oct. 15, 1941. 


Sec 


(1941) Regal Clothing Co. v. Young, Mun. 


Ct. D. C. 


(1941) In re Roossin, 262 App. Div. 1038; 
30 N. Y. S. (2d) 9 


Sec. 204—Stay may be made subject to 
such terms as appear just such as payment by 
installment in amounts and times fixed by 
court. 

(1919) Davies & Davies v. Patterson, 137 
Ark. 184; 208 S. W. 592. 

(1921) Fennell v. Frisch, 192 Ky. 535 
S. W. 198. 

(1919) Gilluly v. Hawkins, 108 Wash. 79; 
182 Pac. 958. 

(1919) Ilderton v. Charleston Consolidated 
Railway & Lighting Co., 113 S. C. 
91; 101 S. E. 282. 

(1918) Post v. Thomas, 183 A. D. 525; 170 
re. 2. & aes. 

(1919) State ex rel. Clark v. Klene, 201 Mo. 
App. 408; 212 S. W. 55. 

(1919) Vaughn v. Charpiot, 213 S. W. 950 
(Tex. Civil App.). 


es = 
- 234 


Sec. 205—Statutory periods of limitation on 
actions during military service. Period of 
military service shall not be included in com 
puting the period of Statute of Limitations. 
(1923) Bell v. Buffinton, 244 Mass. 294; 137 
N. E. 287. 

(1922) Clark v. Mechanics’ American Na- 
tional Bank, 282 Fed. 589. 

(1926) Cronin v. U. S., 62 Ct. Claims 20. 

(1921) Erickson v. Macy, 231 N. Y. 86; 131 
N. E. 74. 

(1922) Green v. Bankers Life Ins. Co., 112 
Kan. 50; 209 P. 670. 

(1919) Kuehn v. Neugebauer, 216 S. W. 259 
(Tex. Civ. App.). 

(1922) Lewis v. Anthony Republican Pub. 
Co., 111 Kan. 653; 208 P. 254. 


(1921) Steinfield v. Massachusetts Bonding 


and Insurance Co., 80 N. H. 39; 112 
Atl. 800. 
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(1920) In re Weldon, 262 Fed. 828. 
(1920) Wood v. Vogel, 204 Ala. 692; &7 So 
174. 
Article Il 


Rents—Installment Contracts— 
Mortgages 
Sec. 300—-Rents. 
(1919) Gilluly v. 
182 Pac. 958. 
(1920) Riordan v. Zube, 50 Cal. App. 22; 195 
Pac. 65. 


(1920) State Realty Co. v. Greenfield, 110 
Misc. 270; 181 N. Y. S. 511. 


The American Red Cross and the 
Y.M.C.A. are both purely civilian organ- 
izations. Persons in their employ are 
not entitled to benefits of the Soldiers’ 
and Sailors’ Civil Relief Act. 


(1918) Opinion of the Judge Advocate Gen 
eral, June 21, 1918. 1912-1940 Dig 
Op. J.A.G., sec. 1070, p. 603. 


Sec. 301—Installment contracts. 


(1941) Associates Discount Corp. v. Arm- 
strong, 33 N. Y. S. (2d) 36. Cond 
Sales Contract. Installment pay 
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By Raymonp C. LINDQUIST 
Librarian, New York Law Institute 


When we begin to talk about reading 
machines in law schools the immediate 
reaction of many an old-timer is to put 
his foot down good and hard. There is 
a limit to the conveniences to be sup- 
plied to students. Whoever heard of 
reading by machine! It isn’t as bad as 
it sounds, however, for a reading ma- 
chine is merely a device to magnify and 
Auneienn” ocbeinalans ak bee, Chosen tomaatines 
on Publicity and Public Relations of which Alfred 


Morrison, Law Librarian of the University of Cin- 
cinnati is the retiring Chairman.—EbpiTor’s NOTE. 





make it possible to read material on film, 
comparable to a moving picture projec- 
tor which is necessary to enable one to 
see moving pictures. A reading machine 
is necessary if a school is to take advan- 
tage of microphotography, the most 
modern method of providing copies of 
printed or written material. This is the 
process that was described in the 1941 
report of the president of the Rockefeller 
Foundation as, “perhaps the most funda- 
mental advance in duplicating the 
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printed or written word since Guten- 
berg.” Every law professor and law 
school will want to be familiar with this 
process, and to consider what benefits 
they might derive from its use. 

Microphotography, or microfilming, 
refers to the process of photographing 
printed or written material, or draw- 
ings, in miniature size. The material 
is so greatly reduced in size on the film 
that it cannot possibly be read except 
by magnifying it greatly. This magnifi- 
cation is the function of the reading 
machine. 

Students and scholars must depend 
heavily on written sources for their 
study material. This is particularly 
true in both the study of law and the 
practice of law. Before the days of 
Gutenberg copies of written documents 
could only be made by laborious hand- 
written process. This method has 
always been slow and costly and full of 
possibility of error. After the inven- 
tion of printing, it became possible to set 
movable type and to run any number of 
copies from it. In printing, too, great 
caution must be taken to guard against 
errors, and the labor costs make it ex- 


pensive unless hundreds or thousands 


of copies are wanted, so that the cost 
can be distributed. In more recent 
years we have had such further methods 
of duplicating written or printed mate- 
rial as typewriting, mimeographing, and 
multigraphing. These also are subject 
to error in the copying. A more satis- 
factory way of securing absolutely ac- 
curate copies is by photographing the 
material. This has commonly been done 
for many years by means of photostats. 
They are relatively expensive, however, 
costing about 20¢ per page. If one 
wanted an entire book photographed, or 
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a long run of pages, or a long series of 
records or drawings, it would be very 
expensive to photostat them, and they 
would be very bulky, for there would be 
a separate photograph of each. In such 
cases it would be much more satisfactory 
to photograph the material in miniature 
size, and on a continuous roll of film. In 
this way a great many pages could be 
recorded on a very small strip of film, 
which materials and 
cost and storage space. Compared with 
the charge of 20¢ per page for photostats 
is the cost of from 1¢ to 5¢ per page or 
exposure, plus a service charge of ap- 
proximately 25¢ per order, for microfilm 
copies. The rule of thumb is that if a 
run of fewer than 25 pages is wanted, 
it is most satisfactory to photostat; if 
a run of more than 25 pages is wanted, 
it is best to use microfilm. 

The films used in microphotography 
are usually 35 millimeter. This is re- 
ferred to as 35mm., and means that the 
film is that wide. A_ smaller film, 
16mm., is also sometimes used. For 
books, manuscripts, and other library 
material the 35mm. film is ordinarily 
used, whereas the 16mm. is used for 
commercial purposes. When one re- 
calls that it takes 25.4 millimeters to 
make one inch, it will be realized that 
even the 35mm. film is very small, so 
that the image of the book must be very 
greatly reduced in order to fit on the 
film. 

The wonder of microphotography is 
that so much can be compressed into so 
little a space, and yet be available for 
reading in full size when wanted. Ona 
strip of the 18mm. film 100 feet long it 
is possible to record 1,600 book pages. 
On the same amount of 35mm. film 800 
newspaper pages can be recorded. This 


is economical in 
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small amount of film could easily be car- 
ried in one’s pocket. A common illus- 
tration of the marvels of microphotog- 
raphy is the estimate that the 3,000,000 
hooks in the New York Public Library 
could be stored in a space no larger than 
that now occupied by its card catalog. 
This reduction in size so compresses the 
material that it requires only 1/100 as 
much filing space and equipment as the 
original material would need. 

When one remembers that micropho- 
ography can make copies very quickly, 
and with perfect accuracy, and at a 
lower cost for single copies than any 
other method of documentary reproduc- 
ion, it is not surprising that it has come 
as a boon to the scholars, and libraries, 
and business houses, and others who re- 
quire copies of written or printed docu- 
ments. 

So far we have considered only the 
fact that the material wanted is copied 

miniature form photographically on 
small film. We have only mentioned 
eading machines. They are essential to 
the use of microfilm copies, however, for 
hey enlarge the miniature pictures to 
ormal size, or larger if desired. A sim- 
ple turn of a handle rolls the film so that 
the pages of the book or document ad- 
vance or turn back. There are a num- 
her of different makes of reading 
machines, but each is a small projector 
which has its own screen. On the three 
leading machines, translucent screens are 
used, although earlier ones used opaque 
screens. Reading machines magnify the 
miniature photographs 12 to 30 times, 
depending upon the lens. On the best 
reading machines one can read a full- 
size newspaper page at one time. Such 
a machine costs $365. There are, also, 
much less expensive reading machines, 


Certainly the only thing that has held 
the use of microfilming back from wider 
use for scholarly purposes, however, is 
the cost of reading machines. In many 
colleges the general library has a reading 
machine which can be used until such 
time as it is possible to secure one for 
the law library. In larger towns, the 
public library frequently has one. As 
the use of microfilm grows, the law 
library will certainly want to have a 
reading machine of its own. 


The film that is used in reading ma- 
chines may be either negative or posi- 


People who have used photostats 
the terms, for 


tive. 
will be familiar with 
photostats may be secured in either 
negative or positive prints. In a nega- 
tive print the background is black and 
the printing is white. To secure a posi- 
tive, or one with black lettering on white 
background, a picture of the negative 
must be taken. The result is that posi- 
tive prints are more expensive than nega- 
tive ones, since they require this extra 
step. A similar situation is true with 
microfilms. The first film is a negative, 
i.e., it will show up white printing on a 
black background. To get a positive, a 
photographic copy must be made from 
the negative film on what is called posi- 
tive film. Consequently, positive film is 
more expensive than negative. Many 
people find less eye strain when they use 
the negative films, for the dark back- 
ground does not glare. On good read- 
ing machines positive film will not glare 
either, but some people do not like the 
white background even though it is more 
similar to regular printed pages. When 
a number of copies of the same work are 
wanted, however, as when several people 
want copies of the same work, the nega- 
tive film is preserved, and only copies 
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made from it (i.e., positives) are given 
out. If more copies are wanted later, 
they can always be made from the nega- 
tive. 

One need not be afraid of the film 
used in microphotography. It has an 
acetate base, and is non-inflammable. 
For moving pictures a nitrate film is 
used, and that is dangerous because it 
There 
is no danger of microfilm burning. One 
cannot help but wonder how it will last, 
however, for that is a most important 
factor for satisfactory library use. Ex- 
tensive tests have been made by the U. S. 
Bureau of Standards. They reveal that 
changes of temperature, as frigid cold or 
tropic heat, do not affect the emulsion on 
They estimate that it should 
The only 


can burn easily or even explode. 


microfilm. 
last for hundreds of years. 
to microfilm are brittleness and 
scratching. It must be treated with care 
when it is placed in reading machines, 
and when otherwise handled. 

Before we consider the uses of micro- 
photography we had better distinguish it 
from a somewhat similar method of 
documentary reproduction called micro- 


dangers 


print. 

Microprint is a newer development 
than microfilm, and it is being worked 
out by a New York publisher, Albert 
3oni. Microprint is a process of repro- 
ducing printed or written material on 
film and then printing it in minute form 
on flat sheets of paper. On one sheet 
many pages from a book are printed in 
this minute form. Actually, the sheets are 


approximately six inches by nine, and 
carry one hundred printed pages on each 
The reader, then, is given a paper 
with the very small pictures of the vari- 
ous pages of the material copied, and not 


side. 


a roll of film. These pictures are so 
small, of course, that they cannot be read 
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by the naked eye, nor with a magnifying 
glass, but require a special reading ma- 
chine called a Readex. The paper print 
is inserted in a drawer in the machine 
and magnified onto a screen so that it 
becomes the size of the original. By 
turning a handle on the Readex the pages 
are turned, so to speak, so that one can 
pass from one page to another, or skip 
pages as he will. A Readex sells for 
around $150. Their production has been 
very limited so far, and microprint is not 
used by libraries and business houses. 
It has advantages in that instead of re- 
quiring films, the copy given to the pur- 
chaser is only paper. Thus it can be 
cheaper than microfilm. These prints 
have the further advantage that they will 
be less likely to be damaged tian film, 
and are easier to store, for they can be 
kept flat in drawers or envelopes. Films 
on the other hand, are usually stored in 
small rolls in cans or metal file drawers 

Boni’s microprint must be much 
smaller than the print on microfilm. This 
is necessary in order to get 100 pages on 
a six-by-nine sheet. The pictures are so 
small that they scarcely look like more 
than patches of dots, and prints of them 
cannot be read with powerful magnify 
ing glasses. Microprint is probably best 
suited to produce copies of books i. 
which there would be a wide popular de- 
mand. since additional copies can be pro- 
duced so inexpensively. The first project 
undertaken by Mr. Boni, for instance, is 
to copy by microprint one thousand of 
the classics of literature, history and sci- 
ence. These would sell for $209, includ- 
ig the reading machine. Since the ma- 
chine costs 150, the thousand “best 
books” would cost only $50. They 
would require so little room that they 
could be kept on a shelf or table in any- 
one’s home. Libraries would do wel! to 
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go ahead with microfilm, just as business 
and government have done, for the 
things they want copied are rarely of 
the mass production type to which the 
microprint process is more likely to be 
devoted. 


Let us see, then, how microfilm is 
being used today. Business and in- 
dustry use it most of all. Banks, for 
instance, photograph checks, and insur- 
ance companies preserve’ microfilm 
copies of their records. Because of the 
war many business houses are making 
microfilm copies of their accounts and 
other records and filing them in vaults or 
burving them in remote locations, so that 
if their records are destroyed by bomb- 
ings they will have copies safely pre- 
served. Engineers keep files of their 
valuable drawings and plans on micro- 
film, and save the originals from hard use 
and from fire. Blueprints used in de- 
fense and war factories have frequently 


heen protected in this way also. Several 
newspapers have microfilmed their files 
hecause they know the wood pulp paper 
will disintegrate, and also because the 


original files are too bulky to keep. Ab- 
stract and title companies copy county 
records more cheaply and accurately 


than by hand. 


Government, particularly the United 
States Government, also uses a great 
deal of microfilm. The Social Security 
Board, for example, has all its records 
microfilmed. The originals, on cards, are 
kept in Baltimore, but the microfilm 
copies are preserved in the National 
Archives, in Washington. The Census 
Bureau has all its records of old censuses 
microfilmed. The schedules were wear- 
ing out because of frequent use, and now 
only the films are used for making 


searches. The Railroad Retirement 
Board has filmed some 3,000,000 cards. 
The General Accounting Office keeps 
copies of records of the business of the 
Government on microfilm. The W.P.A. 
filmed all the C.W.A. records, said to be 
some 400,000,000 pages. These are to 
be preserved in the National Archives, 
so that the bulky originals can be thrown 
away. The hearings on the codes of fair 
competition held under the N.R.A. are 
available to the public only on microfilm. 
They fill 136,000 typed pages, and were 
never printed. On microfilm they cost 
only $225, which is much less than the 
cost of making them available by any 
other process. 


An unexpected war use of microfilm 
was started in Great Britain last summer 
and it has already been adopted by Uncle 
Sam, namely, sending letters to soldiers 
in distant fields by microfilm. Instead 
of sending bags of mail by the slow and 
uncertain way of the sea, letters are 
copied very compactly on rolls of micro- 
film. These rolls are sent by airplane 
to the distant points and there enlarged 
piints are made from the microfilm and 
delivered to the soldiers. 


Institutions and schools rank only 
third among microfilm users. They use 
it chiefly to secure copies of rare ma- 
terials that would otherwise not be avail- 
able. Copies of manuscripts or books 
can be secured on microfilm from the 
finest research libraries at home or 
abroad. Scholars formerly had to go to 
these sources to consult these rare ma- 
terials, but now they can use them at 
their convenience on their own campus. 
Theses can be distributed on microfilm 
at less expense than printing or photo- 
offset. Out-of-print books or periodicals 
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can also be secured in this way. The 
question of copyright arises here, for the 
sending library cannot sell copyrighted 
Copyright extends for 28 
years, and may be renewed for an addi- 


material. 
tional 28 years. Rare books, of course, 
are too old to be under copyright re- 
strictions, and many other publications 
are not copyrighted. An agreement has 
been made between leading publishers 
and institutions interested in research 
which permits copying for scholarly pur- 
poses. The institutions furnishing the 
material must not do it for profit. They 
charge for making the photostats or 
microfilm and not for the material itself. 
Order forms used usually require the 
reader to sign to the effect that he will be 
responsible not to violate the copyright. 


Libraries and scholars also use micro- 
film copies to save wear on valuable 
manuscripts or other material. News- 
paper files, for instance, do not stand up 
well at all under wear, and are virtually 
impossible to replace. The New York 
Times, for example, is available in a 
microfilm edition. Besides its lasting 
qualities in that form, a tremendous 
amount of storage space is saved by 
keeping the microfilm copies. They re- 
quire only 1/100 as much space as the 
originals. 


Just as many business houses are 
making microfilm copies of their records 
for safekeeping, so many libraries are 
protecting their treasures in this way. 
The Rockefeller Foundation, realizing 
the tremendous loss to scholarship by the 
destruction of European libraries by 
bombing, has recently supplied $170,000 
for making microphotographic copies of 
books and documents in the British 
Museum, and in the libraries of Oxford 
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and Cambridge. One copy will be kept 
in England, and one will be sent to the 
Library of Congress. 

We might say, then, that libraries use 
microfilm to secure copies of material 
that they could not otherwise secure, and 
to save shelf space, and to protect 
rarities. 

Finally, let us consider just how 
microfilm could be used advantageously 
in law schools. From the business angle, 
it would seem that law schools might 
make microfilm copies of their records 
students. 
These could be stored in some safe plact 


concerning graduates and 
as a precautionary measure against the 
loss of the originals. 


In some communities law schools 
might try to give help to members of 
the bar of their states by supplying 
microfilm copies of materials needed. In 
Michigan a plan was evolved for estab- 
lishing law libraries in various parts of 
the state, and for supplying microfilm 
copies of laws or decisions or other ma- 
terials which lawyers might need, which 
could be read at reading machines in 
these libraries. In order to do this, of 
course, the library would have to have 
the apparatus and materials for making 
the microfilm or arrange with some local 
photographer to do it. 


There is surely a great deal to be done 
in most law school libraries to complete 
their book collections. There are im- 
portant sets of periodicals, for instance. 
which may have gaps. It may be im 
possible to secure the missing issues or 
volumes, or they may be so scarce that 
the prices are exorbitant. Microfilm 
copies can supply the material at reason- 
The same thing is true of 
statutes and session laws, particularly the 


able cost. 
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early ones, those before 1850, which are 
usually most difficult to secure. Early 
bar association reports, and attorneys 
general reports, and those of public ser- 
vice commissions are in the same cate- 
cory. State reports from the period be- 
‘ore the Reporter system are also very 
lifficult to secure for some states. Be- 
library expends considerable 
sums of money to secure these materials 
in their original form, or before it de- 
‘pairs of ever securing them, it would do 
well to consider getting microfilm copies 
of them. 


tore a 


If a law school issues a law review and 
does not find it practical to keep a supply 
of duplicates for future orders, a micro- 
filmed set would keep the review always 
in print. When printed copies were ex- 
hausted, positive films could be supplied 
easily and inexpensively from the micro- 


film negatives. 


Records and briefs are frequently 
wanted and are difficult to secure. In 
the case of those of the United States 
Supreme Court, there are only twenty- 
one copies of the records and_ briefs 
available for all the law libraries of the 
‘ountry. Geographically the distribution 
is such that several large sections of the 
country receive no copies at all. In 1931 
the Court ordered that the distribution 
to the libraries then receiving copies be 
continued, subject to further order. This 
has meant that other law libraries had 
no means of securing these important 


papers.t Because of that a number of 


‘The University of Washington Law Library, 
Seattle, Washington, was added to the Clerk’s list in 
1937, to receive the briefs, following a request made 
to the Clerk by a committee of the American Asso- 
ciation of Law Libraries to add one additional West 
Coast library. See 30 L. Lis. J. 270 (July, 1937); 33 
L. Lia. J. 211 (Sept., 1940). For list of libraries in- 
cluded in the 1931 Order of the Court, 
L. Lr. J. 163 (Oct., 1931). Editor’s note. 


see 24 
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interested law libraries formed an or- 
ganization called the Legal Microfilm 
Association.2? They arranged to make 
microfilm copies of these records and 
briefs. The cost of these varies from 
year to year, but runs from $180.00 to 
$225.00. This is actually a little less 
than it would cost just for binding the 
originals, whereas express and other 
charges would be extra. The originals 
run to about 120 volumes per year, so 
that there is also a great saving of shelf 
space by having the microfilm copies 
instead. 


Microphotography, it must be pointed 
out, is not meant to replace printed 
books. Wherever possible the printed 
books or records are preferred. Where 
it is impossible to secure printed copies, 
or where it would be too hard on printed 
copies to use them, or where copies of 
manuscripts or books or records need to 
be set aside for safekeeping in case the 
originals are destroyed, or where orig- 
inals are too bulky for the shelf room 
available, microfilm is most important. 
Microfilm is only half of the story, how- 
ever. To use it one must have a reading 
machine that will enlarge the print to 
normal size. Law schools that are keep- 
ing step with the development of modern 
research facilities and are trying to 
supply complete library facilities for their 
faculties and students can hardly afford 
to overlook the advantages of micropho- 
tography. That is why a reading ma- 
chine is a good investment for every 
law school library, for only with that can 
a law school take advantage of the 
quickest, most accurate, and least expen- 
sive method of securing documentary 
reproductions. 


*Sce 33 L. Lis. J. 209 (Sept., 1940); 34 L. Lis. J. 
22 (Jan., 1941). Editor’s note. 
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AN EARLY CONNECTICUT LAW SCHOOL: 
Sylvester Gilbert’s School at Hebron 


By ELizAsetH ForGEeus 
Assistant Librarian, Yale Law School Library 


Among the early private law schools 
that developed from the practice of tak- 
ing students into law offices, four were in 
the state of Connecticut, and were roughly 
contemporaneous: the Litchfield Law 
School, founded by Tapping Reeve, the 
school conducted by Seth P. Staples in 
New Haven, Zephaniah Swift’s at Wind- 
ham, and Sylvester Gilbert’s at Hebron.’ 
The Litchfield Law School, the dates of 
which are usually given as 1782 to 1833, 
was the earliest and by far the most 
famous of the four. It has not lacked 
memorials ; the more romantic phases of 
its history have been recounted many 
times, and the building in which Reeve 
met his classes has been restored and is 
now a public museum. Many of the note- 
books into which the students copied the 
lectures given by Reeve and Gould are 
still in existence, some in the old build- 
ing, and others carefully preserved in the 
treasure rooms of libraries and historical 
The Staples school, as such, 
had a briefer existence. Staples went 
into practice in New York City and 
turned it over to his assistant, Samuel J. 
Hitchcock. It was affiliated with Yale 
College in 1824, and books from the 
libraries of the founders, now preserved 
in the Yale Law Library, are a token of 
the continuity of the old school with the 
present Yale Law School. In contrast 
to these, little has come down to us about 
the law schools managed by Swift and 
Gilbert. It was therefore a happy cir- 


societies. 


cumstance which recently brought to the 


1See A. Z. Reed, Training for the public profes- 
sion of the law, p. 431. 


Yale Library 
source material on the Gilbert school, in 
the form of a manuscript notebook kept 
by one of its students, Benjamin Pom- 
This is the only notebook of Gil- 
bert’s lectures which has ever come into 
the Yale libraries, and it furnishes first- 


additional 


Law some 


erc IV ° 


hand information regarding the curricu- 
lum and methods of instruction used in 
the Gilbert law school. 

In appearance the notebook resembles 
the Litchfield Law School notebooks. It 
is bound in mottled boards with back 
and corners of ooze calf, and with the 
title Gilbert’s Lectures stamped in gold 
on a red band. The paper is of good 
quality, with a watermark of two doves 
holding an olive branch between their 
bills, and the stamp “H. & W. Third 
River”. The size is 25 by 20cm. From 
the careful handwriting it may be in- 
ferred that the notes were copied from 
earlier drafts. The book is in good con- 
dition, even thougn at some time it evi- 
dently shared the fate which overtook 
so many student notebooks, for marks 
of pressed flowers here and there and a 
few sketches of flowers on blank leaves, 
confirm an entry in a childish hand which 
was certainly not that of the note-taker, 
“This book I use as an Herbarum”. 

Mr. Pomeroy did not date his lectures, 
but from references used in the book the 
date at which he was a student may be 
set as between 1811 and 1813.2 The 


* The Organization of the courts is treated as of 
the end of the Eleventh Congress, March 3, 1811 
The third volume of Day’s Reports, which appeared 
in 1811, is cited, but not the fourth volume which 
was published in 1813. 
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notes begin with lectures on the courts, 
both state and federal, with eight pages 
given to the courts of Connecticut. This 
was apparently preliminary material, for 
on page 81 we find the beginning of what 
is evidently the planned course, with De 
Vatural Law, or Law of Nature as the 
There were in all about 
cighty lectures. A complete list of the 
titles, with paging, follows. Blank pages 
were left between lectures and at the end 
if the book for additional notes. 


first lecture. 


Federal Courts, pp. 1-44 
Courts of Connecticut, pp. 61-68 
Courts of the United States and of Other 
States, pp. 73-79 
Natural Law, pp. 81-87 
Municipal Law, pp. 89-95 
Common and Statute Law, pp. 97-101 
Penal Statutes, pp. 103-108 
Sheriffs (4 lectures), pp. 111-145 
Master and Servant (6 lectures), pp. 147- 
196 
Baron and Feme (8 lectures), pp. 201-277 
Incorporeal Hereditaments, pp. 279-290 
Mortgages (6 lectures), pp. 295-346 
Descents (4 lectures), pp. 351-374 
Executors and Administrators (8 lectures), 
pp. 387-456 
Action of Trover, pp. 459-468 
Action of Covenant (2 lectures), pp. 471- 
490 
Action of Assumpsit (3 lectures), pp. 495- 
521 
Action of Ejectment (2 lectures), pp. 523- 
540 
Trespass (4 lectures), pp. 545-596 
Nuisances (2 lectures), pp. 581-596 
Pleas and Pleadings (19 lectures), pp. 601- 
773 
New Trials (3 lectures), pp. 783-805. 
Gilbert had evidently worked out his 
course of instruction carefully, for he 
wrote, in speaking of his desire to start a 
school, that he began a thorough review 
of the law and spent all his time not 
otherwise engaged for two years in pre- 
paring lectures. He stressed Connecti- 
cut law, using the Statutes of 1808, and 
giving frequent citations to Kirby, Root, 
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and Day, and to Swift’s System and his 
Evidence. His lectures, however, like 
those of Reeve and Gould at Litchfield, 
abound in references to English reports, 
even at the distance of thirty-five years 
after the signing of the Declaration of 
Independence. 

Benjamin Pomeroy (1787-1855), who 
so carefully transcribed these lectures, 
was born in Tolland County, a grandson 
of the Reverend Benjamin Pomeroy, 
who was a graduate of Yale in 1733, and 
a very prominent minister of the period. 

Jenjamin the note-taker, after he had 
finished his legal course under Gilbert, 
was admitted to the bar and moved to 
North Stonington, where he was at vari- 
ous times postmaster, collector of customs 
for the port of Stonington, and judge of 
the county court of New London County. 
He later lived for a time in Providence, 
Rhode Island. The notebook of Gilbert’s 
lectures which he kept while he was 
studying law in the Hebron school passed 
into the possession of his son, Cyrus W. 
settled in Marseilles, 
Illinois, and who has pencilled his name 
and residence on a blank page at the be- 
ginning of the book. The volume, in 
time, came to Cyrus W. Pomeroy’s 
grandson, Mr. Harrison Trowbridge, of 
York, Pennsylvania, who has presented 
it to the Yale Law Library. 

Hebron, Connecticut, the site of Syl- 
vester Gilbert’s law school, is a small vil- 
lage lying twenty miles to the southeast 
of Hartford, the center of a township of 
the same name, which had in Gilbert’s 
time a population of about two thousand. 
While not as advantageously situated for 
the conduct of a school as Litchfield, it 
was in a thriving community and was a 
post town, having two turnpike roads, 
and so, for that time, good communica- 


Pomeroy, who 
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tions. Sylvester Gilbert belonged to one 
of the most prominent families of the 
community. He was born in Hebron, 
October 20, 1755. 
Dartmouth in 1775, and then read law in 
Hartford under Jesse Root, later chief 
justice of the state, in whose office many 


He graduated from 


of Connecticut’s prominent lawyers were 
trained.* Gilbert was admitted to the 
bar in November, 1777, and began prac- 
tice in Hebron. The great increase of 
litigation at the close of the Revolution- 
ary War opened many opportunities to 
a young lawyer, and he soon had a 
large and lucrative practice, extending 
throughout the county. He was a man 
of unusual ability, and he quickly became 
one of the most influential men in the 
community, and was elected to many 
public offices. He was town clerk for 
twenty-three years, and held many other 
local offices. He was state’s attorney for 
Tolland County for twenty-one years, 
and was chief judge of the county court 
and judge of probate from 1807 to 1825. 
Ife was thirty-one times chosen repre- 
sentative from Hebron to the Connectt- 
cut General Assembly, and had the 
unique record of having been the young- 
est member of the House during his first 
term in 1780, when he was twenty-four, 
and the oldest member during his last 
term in 1826. 


of the committee on selling the Western 


In 1795 he was a member 


Reserve Lands, and he served on other 
important committees. 

The source of most of the extant in- 
formation in regard to Gilbert’s school 
is contained in a brief autobiographical 
sketch which he wrote in 1849.4 In it 
he states that from the beginning of his 


2Among them Tapping Reeve, founder of the 
Litchfield Law School. 

4“ Autobiography of the Hon. Sylvester Gilbert’, 
in Louise Beebe Wilder, Lucius Beebe of Wakefield, 
pp. 185-194. 
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law practice he had one or two students 
in his office, and that beginning in 1810 
he read a regular course of lectures to 
his pupils, having from six to ten stu- 
It is probable that his 
office was in his home, as was the custom 
at that time, and that he met his pupils 


dents yearly. 


there. He charged a tuition fee of 
$50.00. The duration of the school was 
brief. Several sketches of Gilbert’s life 


give 1816 as the date of its closing, but 
Gilbert himself places it a few years 
later. While he was giving the lectures, 
he was also holding the judgeship of the 
county and the probate courts, going at 
times to the legislature, and superintend- 
ing his farm. It is hardly surprising that 
before he went to Congress in 1818 he 
should have closed the school. It was 
not resumed, although possibly he con- 
tinued to take a few students to “read” 
in his office. He was a man of great 
energy, and he continued many of his 
public activities until the age of seventy, 
when a change of parties put what he 
considered a premature end to his politi- 


He died in 1846, having 
He evidently 


cal career. 
lived to the age of ninety. 
followed the careers of his pupils care- 
fully, and his teaching seems to have 
been a source of much satisfaction to 
him, for in reviewing his life’s work in 
his autobiographical sketch, he wrote: 


I... have had in the whole fifty-six 
law students, a majority of which com 
pleted their studies preparatory for admis 
sion to the bar under my tuition, and settled 
in Connecticut, New York, Rhode Island 
and Vermont and Ohio, of whom 5 have 
heen members of Congress. And I have 
lived to ascertain the decease of seventeen 
of the number and probably there are more 
unknown to me. If it had been announced 
to those blooming youths, when sittin 
round the office room listening to mv _ in- 
structions, that seventeen of them would 
die before their teacher, it would not have 
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been believed by him nor them. ut so 

s the mysterious ordering of divine Provi- 

dence. 

Gilbert’s little sketch leaves much un- 

ll. Did he keep a register in which 
the names of the fifty-six students may 
be found? Who were the five who be- 





came members of Congress? Where 
vere the classes held, and where did 
tudents from a distance live while they 
studied in Hebron? How long a period 
of time did it take to complete the 
course? Further research may furnish 
lie answer to these and other questions. 
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If, as is quite possible, other notebooks 
from the school exist, among family pa- 
pers or in local libraries, they have not 
yet been listed in the legal periodical 
indexes. The Litchfield notebooks have 
been one of the principal means of per- 
petuating the memory of that school. It 
is hoped that more notebooks of the Gil- 
bert School may be found and that their 
owners, following the example of Mr. 
Trowbridge, may make them accessible 
to those interested in the history of early 
legal education in America. 





CURRENT PHASES OF DERIVATIVE ACTIONS 
AGAINST DIRECTORS* 


By Ratpu M. Carson 
Davis, Polk, Wardwell, Gardiner and Reed, New York City 


In assuming to discuss in this place 
some of the current phases of stock- 
holders’ derivative actions against direc- 
tors of corporations, I shall try to keep 

a course between two extremes. On 
he one hand, it is of little use to fulfill 
le easy duty of enunciating general 
rules of law, stated in such a form that 
hoth parties in a contested cause may 
equally invoke them. Nor, on the other 

ind, is it of much value to fill an hour’s 
time with details of cases recently de- 
cided which, although interesting in 
themselves, resist general application. 
\Vhat IT shall try instead is to run over 
vith vou the main lines of decision 
emerging from recent derivative actions, 
using the facts for illustration only; and 
in doing so I must bear in mind that I 
am speaking to an audience of techni- 

* Substance of remarks made April 7, 1942, at 
he Association of the Bar of the City of New York, 


on the program of the Committee on Post-Admission 
legal Education, 








cians. Indeed, I see among the audience 
some faces which have appeared on the 
opposite and wrong side of the counsel 
table in some of the suits which might 
arise for discussion here, in some that 
are pending; which perhaps will appear 
in others that may be only meditated. 
Hence, anything I may say this evening 
must be subject to the caution that it is 
wholly without prejudice. If the text of 
my remarks shall appear hereafter in the 
brief of some future adversary on behalf 
of an unexpected and (needless to say) 
unjustified application to new facts, then 
let it be understood that my future in- 
terpretation of this text will be equally 
authoritative with the text itself. 


Pandora’s Box 


Mr. Justice Rosenman pointed out in 
a lecture to the Practicing Law Institute 
last January that the derivative action 
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was first used in England in 1828. Lord 
Lyndhurst held that out of 200 or more 
shareholders in an iron and coal com- 
pany five might properly bring a repre- 
sentative action to replenish the common 
fund by compelling the directors to re- 
store thereto that part of £25,000 with- 
acquire from one Flattery 
mines for which only £10,000 were 
paid.! By 1855 the jurisdiction of equity 
to entertain such actions was fully estab- 
lished, in the view of the United States 
Supreme Court ;? and by 1882 that Court 
by rule embodying the former practice, 
laid down the requirements of contem- 
porary ownership and prior demand for 
the bill in a stockholder’s action founded 
on rights which might properly be as- 
serted by the corporation.* The possible 
abuse of this form of action in litigation 
brought “expressly to annoy and vex the 
was foreseen by the Supreme 


drawn to 


” 


company 


Court in 1884,4 and vet as late as 1896 
President Hadley ot Yale was able to 


write: 

“Perhaps the most serious among all the 

evils under which American business suf- 

fers is the lack of clear understanding as 
to directors’ responsibilities.” 

The prominent member of the New 
York bar who recently recalled to us this 
state of affairs is among those who have 
done much to correct it. Indeed it may 
not unreasonably be said that the correc- 
tion has gone too far. Strong support 
could be found for the view expressed 
1936 that stock- 


4 Russ. 562, 575-6. It 
a party. 
2 Hare 


by Dean Pound in 


1Hichens v. 
does not appear that 
The next case seems to be 
461 (1843). 

2 Dodge v. Woolsey, 18 How. 331, 341. 

3 Equity Rule 94, October Term 1881; carried into 
Rule 27 of the Rules of 1912 and Rule 23 (b) of 
the Federal Rules of Civil Procedure. 

*Dimpfel v. Ohio etc. R. Co., 110 U. S. 209. 
This was not an action against directors, 

5 Quoted by David L. Podell in lecture of Novem- 
ber 25, 1940 to the Practicing Law Institute, New 
York. 


Congreve, 
the corporation was 
Foss v. Harbottle, 
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holders’ suits for mismanagement “have 
been abused quite as much as the powers 

directors they had intended to re- 
strain.”® The number of such suits has 
greatly increased, and the size and scale 
of some has increased even more. The 
English law on the subject up to 1910 
could be stated in a page of Halsbury’s 
Laws of England, with reference to 29 
decided cases. But in this country the 
precedents were many times more nu- 
merous even before 1910, and the volume 
of this litigation continues to swell. 


In consequence of this severe course 
of instruction, directors of corporations 
are now so far from being in doubt as to 
their responsibilities as to have attained 
the learning of the English law student 
who sought from a barrister a certificate 
for having read in his chambers. He 
was refused because the record showed 
that the student had appeared in cham- 
bers only twice during the whole year. 
He pleaded, however, that he had learned 
a great deal by reading the barrister’s 


opinions. Asked what he had read, 

“Well, the first time I read a long opin 
ion of yours on the liabilities of executors,’ 
said the student. 

‘Well, what did I say?’ asked the bar 
rister. 

‘I don’t exactly remember,’ replied the 
student, ‘but IT do remember that when | 
had finished reading it I said to myself: 
“Well, I’m blest if I'll ever be an exec 
utor.”’ 

‘And what did you learn the next time?’ 
asked the barrister. 

‘Well, I read a long opinion of yours 
on the liabilities of trustees.’ 

‘And what did I say?’ 

‘Well, I don’t exactly remember,’ replied 
the student, ‘but I do remember when | 
had finished reading it I said to myself 
“Well, I’m blowed if I'll ever be a trus- 
tee.”’ 


, 


* Pound, Visitatorial Jurisdiction of Corporations 
in Equity, 49 Harv, L. Rev. 369, 395, 











‘Sir,’ said the barrister earnestly, ‘You 
shall have your certificate. Your answers 
show that you have acquired a sound and 
discriminating knowledge of the principles 
of equity, which, whether you become a 
barrister or not, will be of the greatest 
value to you throughout the rest of your 


life?" 


While this may well be the state of 
mind of honest directors unable to see the 
value of those prerogatives of the legal 
profession which permit a claim to be as- 
serted first and the basis for its assertion 
later ascertained by a protracted inter- 
rogation of defendants having other and 
more legitimate calls upon their time and 
energies ; while it is also difficult for lay- 
men unaware of the economic basis of 
the legal profession to see the necessity 
for indefinite multiplication of suits by 
different stockholders against the same 
directors on the same matter*—in spite of 
these grounds of misunderstanding of the 
law by the world of corporate business, 
nevertheless certain other things are also 
clear. It is clear that the stockholder’s 
derivative suit is an absolutely necessary 
irm of equity jurisdiction and that, when 
used with justice and restraint, it has 
hoth public and private value. It is clear 
too that the courts are developing and 
‘ontinually apply rules of decision by 
which honest directors exercising their 
own judgment with reasonable care on 
matters of choice and judgment in the 
corporate affairs, within the restrictions 
of the charter and not in violation of 
positive statutory restriction, are in no 
danger of accountability in actions of this 
type. The very nature of the form of 

™QOuoted by Albert Crew, The Whole Duty of A 
Director, London, 1929 (p. 4). 

8 Thirteen separate suits have now heen brought 

inst directors of the United States Rubber Com- 


pany upon its bonus plan and certain preferred divi- 


lends. Twenty suits are pending, in consolidated 


form, against directors of Radio Corporation of Amer- 
i, many of them stimulated by an offer of settle- 
ment. 








DERIVATIVE ACTIONS AGAINST DIRECTORS 205 


action as a device of equity to compel 
compliance by directors with their ob- 


ligations, insures acceptance by the 
courts of the consequences of honest busi- 
ness judgment. 

I propose this evening to outline 
briefly the business judgment rule, and 
then to examine the exceptions thereto 
and certain applications thereof, all as 
illustrated by recent cases. If time re- 
mains I will in conclusion refer to recent 
developments in practice involved in the 
presentation of these questions. 


1. Business Judgment Rule 


A good statement of the business 
judgment rule applicable to the actions 
of directors of a corporation, was made 
by the Court of Appeals in 1890 in 
Gamble v. Queens County Water Co., 
123 N. Y. 91, 98-9, as follows : 


“IT think that where the action of the 
majority is plainly a fraud upon, or, in 
other words, is really oppressive to the 
minority shareholders, and the directors or 
trustees have acted with and formed part 
of the majority, an action may be sustained 
by one of the minority shareholders suing 
in his own behalf and in that of all others 
coming in, etc., to enjoin the action con- 
templated, and in which action the corpo- 
ration should be made a party defendant 
It is not, however, every question of mere 
administration or of policy in which there 
is a difference of opinion among the share- 
holders that enables the minority to claim 
that the action of the majority is oppres- 
sive, and which justifies the minority in 
coming to a court of equity to obtain re- 
lief. Generally, the rule must be that in 
such cases the will of the majority shall 
govern. The court would not be justified 
in interfering even in doubtful cases, where 
the action of the majority might be sus- 
ceptible of different constructions. To war- 
rant the interposition of the court in favor 
of the minority shareholders in a corpora- 
tion or joint-stock association, as against 
the contemplated action of the majority, 
where such action is within the corporate 
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powers, a case must be made out which Qn this basis the court refused to set 
plainly shows that such action is so far 
opposed to the true interests of the corpo 
ration itself as to lead to the clear inference 
that no thus acting could have been 
influenced by any honest secure 
such interests, but that he must have acted 
with an intent to 
purpose, regardless of the consequences to In a 
the company and in a States 
interests. Otherwise 
might be called upon to bal: 
of profitable results to arise 


aside a contract between the corporation 
and its bankers for the issuance of cor- 
one porate notes to be purchased by the 
desire to bankers at 90, together with certain op 


tions and other clauses. 


subserve some outside 


the United 


Delaware 


recent decision of 
District Court 
granting summary judgment to directors 


manner inconsistent for 
with its the court 
ince probabilitic 

from the car of a holding company charged in a stock- 


rying out of the one or the other of dit- holders’ derivative action with 
ferent plans 
different shareholders in 
to decree the adoption of that line of policy 
the best 


carrying 


1] behalf of respon- 
proposed Py or on Denalt ot og *9° ~ . 
oe . ene dl and ibility for exorbitant expenditures, the 
a corporation, a a : zi 
ederal Court stated the rule in term: 
seemed to it to promise 
least to enjoin the 
the opposite policy. This 
court to follow 


of a New Jersey decision as follows: 


which 
results, or at 
out of 

ness for any 


In a purely business corporation * * * 
the authority of the directors in 
duct of the the 
must be regarded as absolute when they act 
within the and the court is without 
authority to substitute its judgment 
of the directors” ; 


is no busi 
the con 
business of corporatior 
While the corporate action there sought 


; law, 
to be impeached was taken by stock- 


for that 
holders, the same principle applies in 
favor of the action of directors acting for 
stockholders. As was said by Mr. Jus- 
tice Cardozo at Special Term in New 
York County, Ok ok Oe it 


tion to resolve for corporations questions o 


and in terms of a Delaware case, as 


follows: 


. , °7 
is not their [the courts’] fur 


“A rporation within 
the scope of its 
be set aside merely because 
holders believe it to be unwise. 
fraud or conduct 

oppressive as to be equivalent to 
{citations} No charge of fraud 
There is no claim that the price of 90 was 
fixed by the directors with any furtive pur- 
pose to benefit themselves or to despoil the 
company. There is not even a claim that 
any better price could be obtained. There 
is merely the assertion of the plaintiffs’ dis- 
agreement the directors as to the ex- 
pediency of the transaction. [citations] Be 
cause of this diversity of view, the court is 


contract made by a co 
chartered powers may not 
some stock- 
There must 
so manifestly 
fraud 
is made 


management The d 


rectors are chosen to pass upon such 


policy and business 
ques 
} 


tions and their judgment unless shown to b 


tainted with fraud is accepted as final. TI 
be either judgment of the directors of corporation 
that it 


in good faith and was designe 


enjoys the benefit Gf a presumption 
was formed 
to promote the best interests of the corpora 
tion they serve.” 


such a 
Mr. 
Justice Collins at Special Term in New 
York County: 


The common-sense basis of 


rule was indicated recently by 


witl 


283, aff’d on opinion below, 163 A. 


a 


N.Y. 


asked to revise the judgment of the dire 

tors, and substitute its conclusion for theirs 
In the language of Peckham, J., in Gamble 
v. Queens County Water Co., 123 N. Y. 91, 
99: ‘This is no business for any 


follow’.’”” 


court to 


® Holmes v. Saint Joseph Lead Co., &4 
D. 885. 
Vabash R, 


Misc. 278, 
See also 
Co., 207 


statement in Pollitz v. 


113, 124 


good 


“If every time a stockholder disagreed wit 
the wisdom or good judgment of the direc 
tors as to purchases made or prices pai 
&c., he could successfully maintain a stock 
holders’ action, corporate businesses would 
soon be managed and run by the courts in 
10 Toebelman v. Missouri-Kansas Pipe Line Co., 41 
F. Supp. 334, 339, citing Helfman v. American Light 
& Traction Company, 121 N Eq. 1 and Davis v 


Louisville Gas & Electric Co., 16 Del. Ch, 157, 
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directors, to whom the law 


anagement.” 


stead of the 
ntrusts their m 
This rule is one of constant applica- 
tion. = It 
e Appellate Division First Department 


was most recently invoked by 
in reversing by a bare majority the trial 
ourt’s judgment for an accounting at 
he suit of a stockholder. Blaustein v. 

n-American Petroleum and Transport 
A. D. 97, 130, 174 
\lise. 601. 

The 
it the 
ination of corporate directors are mat- 
ers of choice and discretion, resting in 
ound policy based upon their knowl- 


a 


, 
t.@. 263 


reversing 


ground of the rule is, of course, 


matters confided to the deter- 


edge of the business, so that, within the 


law, 


limits of personal honesty and statutory 
the determination is for the direc- 
ors alone. They are not in the position 
trustees of an express trust, but are 
While trustees of an 


tiduciary agents. 


express trust are personally liable for 
losses arising from an infraction of their 


‘rust deed, regardless of good faith, di- 


rectors are not so liable if acting in good 


faith and with due 


ing 


care.!* Notwithstand- 
a corporate director is tantamount 


~? 


to a trustee with respect to the quality 


of his duty, 


since he is held “in official 
ction to the extreme measure of candor, 


unselfishness and good faith”. 


In the application of this rule corpo- 
rate directors are aided by the presump- 


tion that their action on behalf of the 
corporation has been honest and proper. 


As was said at Special Term in a recent 
ise granting summary judgment to di- 


Consolidated Edison Co. of New York, 

Y. L. J. June 21, 1938, not officially reported. 

2 Litwin v. Allen, 25 N. Y. S. (2d) 667, 699, 
ussing Matter of Smith, 279 N. Y. 479, 489. To 
same effect see Blaustein v. Pan-American Pet- 
m and Transport Co., 263 A. D. 97, 123. 
‘on anaugh v. Kavanaugh Knitting Co., 

N. Y. 185, 193; Turner v. American Metal Co. Ltd., 
Special Term, New York County, March 4, 1942, not 
reported; Litwin v. Allen, 25 N. Y. S. (2d) 


» Off. 


"Wind v. 


296 
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rectors of a corporation, “the presump- 
tion that the directors acted honestly and 
faith prevail”, in the 
absence of proof by the complaining 
stockholders that purpose or 
self-interest motivated their action." 


in good must 


ulterior 


9 


Exceptions to Business Judgment 

Rule; Areas of Non-application 

the statement of the general 
principle does not mean much without 
an understanding of its exclusions and 
inclusions, I shall now take up matters 
to which the business judgment rule does 
and discuss in turn fraud, 


Since 


not apply, 
domination of directors by outside par- 
ties, ultra vires and the like, the corporate 
opportunity cases, and negligence. Also 
to be considered under this heading is a 
spurious exception continually invoked 
by counsel for minority stockholders by 
virtue of which the directors are accused 
negligence and inattention because 
they are not fortunate enough to have 
minds that work in the same way as the 


of 


minds of plaintiffs’ counsel. 


(a) FRAuD 


It is of the very essence of the business 
judgment rule that it cannot apply to 
cases in which the directors of a corpora- 
tion are guilty of fraud or similar action 
taken in their own interest and adversely 
to the corporate interest. In the vivid 
language which the English judges use, 
“the director is really a watchdog, and 
the watchdog has no right, without the 
knowledge of his master, to take a sop 
The kind of 


Term, N. Y. 


from a possible wolf”.15 


noe, Jr., Special 

Feb. 13, 1942, Hammer J., not 
See ae Rathbone v. Ayer, 196 N. Y. 
dissenting opinion below, 121 A. D. 
Higley, 154 Misc. 158, 170, aff’d 246 
D. 698, lez ne to appeal denied 270 N. Y. 673. 
5 Bowen L. J. in In Re North Australian Territory 
Company 11893) 1 Ch. 322, 341. 


Sky 


44 Diamond v. 
ae 


County, N. Y 
yet reported. 
503, adopting 
362; Cleary v. 


A. 
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fraud which imposes liability upon a di- 
rector is, in the language of the same 
judge, playing “ducks and drakes with 
the company’s property” ; it is real fraud, 
either positive deception or concrete 
breach of fiduciary duty. It is not 
enough for plaintiffs to charge directors 
with fraud “adverbially”, as a recent de- 
cision on summary judgment puts it.1@ 
Curiously enough, and I believe your 
own observation will bear me out, the 
attribution of fraud adverbially to cor- 
porate directors is the main ingredient 
of complaints in minority stockholders’ 
actions. Yet in very few of these actions 
in which the plaintiffs have succeeded 
has fraud either actual or constructive 


been found. 


(b) Directors SupTEcT TO OUTSIDE 
DoMINATION 


Another obvious exception to the bust- 


ness judgment rule arises where the di- 


have not exercised their own 
judgment but have to the 
domination and control of others; and 
again, curiously enough, such an allega- 
tion is a favorite staple of minority 
stockholders’ complaints. This allega- 
tion also is usually not the ground of 
recovery where there has been recovery. 
The outside bankers were held not to 
in the 


rectors 
submitted 


have dominated the directors 
Guaranty Trust Company case, nor to 
have dominated the directors in the St. 
Louis-San Francisco Railway Company 
case, nor to have dominated the directors 
in the Hoe & Co. case; nor was the sup- 
posedly dominant stockholder found to 
have controlled the directors in the Gen- 


16 Toebelman v. Missouri-Kansas Pipe Line Co., 
41 F. Supp. 334 (D. Del. 1941). 
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eral Motors case or in the United States 
Rubber case.!* 

A main ground of decision in. the 
Blaustein case was the finding of. the 
trial court that the majority stockholder 
of Pan-American Petroleum and Trans- 
port Company dominated the action of 
the directors through its nominees on 
the board; and it was this finding which 
the Appellate Division by a bare major- 
ity reversed. The question here was a 
close one, and it may be worth-while to 
look at the reasoning of the appellate 
court. Mr. Justice Dore for the major- 
ity said (p. 122): 


“In the final analysis, the trial court 
seemed to rest its decision on what it re- 
ferred to as the frailties of human nature. 
The court said it was inconsistent with ‘all 
human experience’ that when Seubert, Bark- 
dull and Stephens walked into a Pan Am 
Board meeting they could forget they were 
directing heads of Indiana. The 
however, in each case is not to be decided 
on general views of human nature but on 
the particular facts established in each case 
showing the type, character, standing, ex 
perience, integrity, ability and the action 
taken by the particular directors involved 
* * * 


issue, 


On this record, we hold plaintiffs have 
failed to establish by a preponderance of 
the credible testimony that Indiana, as 
majority stockholder, so usurped the func 
tions of the board of directors of Pan Am 
in the transactions attacked that they failed 
to exercise their independent judgment in 
faith * * * The directors here 
attacked were first-rate men of outstanding 
experience, ability and recognized character 
individually and as officers in the oil busi- 
ness in the United States. Neither in the 
prolonged examinations before trial nor in 
the direct or cross-examinations at trial 
was anything established to impugn their 
integrity, competency or ability. Nothing 


gor vd 


17 Reference is made respectively to Litwin v. Allen, 
25 N. Y. (2d) 667, 691, 721, 736; Lonsdale v. 
Speyer, 174 Misc. 532, aff’d 259 A. D. 802; Chance 
v. Guaranty Trust Company, 32 N. 

Winkelman v. General Motors Corporation, 

2005 May 23, 1941, Leibell J., not yet reported; 
Diamond v. Davis, Special Term, ’, County, 
N. Y. L. J., February 13, 1942, Hammer J., not yet 
reported. 
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was adduced to show that any of them, in- 
cluding McKeever, who was never connected 
with Indiana, and Carroll, who was never 
an Indiana director or officer, were not 
acting with an honest desire to serve the 
corporation's interest.”™ 


At the time of the transaction in ques- 
tion Indiana held 96% of the stock of 
Pan-American and had nominated six of 
the nine members of Pan-American’s 
hoard, four of these six being directors 
of Indiana. With reference to the rela- 


tionship thus shown the trial court, Mr. 


Justice Rosenman, had said: 


“This interlocking set-up, alone, had all 
the potentialities of domination and control 
by Indiana. It would have been almost con- 
trary to normal assumptions to expect that 
when a conflict in interest between Indiana 
and Pan Am arose, these six men would 
have divorced themselves from considera- 
tion of the welfare of Indiana and would 
have concentrated wholly on the interest of 
Pan Am. Relationships, such as these men 
bore to the dominant corporation, are reali- 
ties motivating business conduct, which loom 
up clearly to any one intent on looking 
through the fog of inter-corporate artifi- 
cialities.” 


The Blaustein case is expected to be 
argued in the Court of Appeals this 
autumn, and the decision of that Court 
will be of interest as indicating how con- 
crete the proof must be on a close issue 
of fact with reference to asserted outside 
domination over corporate directors. Re- 
gardless of the proper solution of the 
question of fact presented in that par- 
ticular case, it would seem that the ma- 
jority opinion is right in holding that 
“the fiduciary theory will not be em- 
ployed merely to enable a minority to 
dictate corporate policies”. 

It is usually said that, where the pos- 
sibility of domination of corporate direc- 

18 Blaustein v. Pan-American Petroleum and Trans- 


port Co., 263 A. D. 97, 122, reversing 174 Misc. 
1, 659, 662. 


tors by an outside party is shown, then 
the outside party becomes potentially a 
fiduciary and must, together with the 
directors, assume the burden of proof to 
justify the action in question. This was 
the basis of the decision of the trial court 
in the Blaustein case but, while not ques- 
tioned as a matter of principle by the 
Appellate Division, did not prevent a 
reversal on the same facts. If shown 
by concrete proof to have dominated a 
board of directors, a third party becomes 
a fiduciary accountable together with 
them. Such was the situation, in part at 
least, in two cases recently decided, viz. 
one in California on behalf of stock- 
holders of Hearst Consolidated Publica- 
tions Inc., and one in a United States 
District Court for Pennsylvania involv- 
ing Pennroad Corporation. In the Cali- 
fornia case holders of stock in Hearst 
Consolidated Publications Inc. sought, in 
an action against its directors, William 
Randolph Hearst and various corpora- 
tions controlled by Mr. Hearst directly 
or indirectly, to review transactions lead- 
ing up to the formation of Hearst Con- 
solidated Publications Inc. in 1930 and 
numerous inter-company transactions 
thereafter. While finding no fraud in 
any of these transactions and good faith 
in most, the Superior Court of the State 
of California for Los Angeles County 
found liability in certain transactions be- 
tween the corporation of which plaintiffs 
were stockholders and other corpora- 
tions owned directly or indirectly by the 
defendants and having control through 
stock ownership of plaintiffs’ corpora- 
tion. The court based its findings of 
liability upon the absence of evidence of 
arms’-length dealing in inter-company 
transactions. It refused to make a gen- 
eral finding of domination of Hearst 
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Consolidated Publications Inc. in all 

inter-company relationships, by Mr. 

Hearst and others, saying: 
“A finding of domination cannot be based 
upon a psychologic or legalistic theory. | 
do not believe, as the stockholders appear 
to, that directors live 1n some state of mental 
and moral anemia, with no minds of their 
own, and consequently are subservient to 
the appointing power, or that domination 1s 
presumed to go with the power of appoint 
ment. Stockholders frequently combine to 
elect directors in order to assure their cor- 
poration of honest and independent manage 
ment. That, I believe, is their usual purpose 


in combining.” 

In the Pennroad case, which was an 
action by holders of voting trust certifi- 
cates of Pennroad Corporation against its 
former directors and the Pennsylvania 
Railroad, a Federal court for Pennsyl- 
vania found on the evidence that the 
Pennroad Corporation was.organized by 
the Railroad, furnished with directors 
who were also directors of the Railroad, 
and used as an instrumentality of the 
Railroad in the transactions in which the 
liability was found.*° 

It is noteworthy that in both these 
cases the court found good faith of the 
corporate directors to have little rele- 
vance, once concrete facts had_ been 
established from which flowed the con- 
clusions of domination and control of 
the corporate directors from outside. In 
California Judge Shinn said that the 
hases of liability were unfairness and the 
use of fiduciary influence, and that good 
faith was not in the circumstances the 
ultimate test. In Pennsylvania Judge 
Walsh, having determined liability in 
certain of the transactions, disclaimed 
any purpose to impugn the personal 


1” Mann v. Hearst, et al., Superior Court of Cal- 
ifornia, Los Angeles County, Sept. 1941, Shinn J., 
not yet reported. 

20 Overfield v. Pennroad Corporation, 42 F. Supp. 
586 (D. C. Pa. 1941). 





honor 
630): 


“The Chancellor hopes no unkind conclu 
sions will be drawn from these findings be 
cause he asserts with all positiveness 1 
such conclusions are warranted.” 


(c) ULTRA VIRES AND VIOLATION 0} 
STATUTE 


Where the action of the directors of 
a corporation is outside the corporate 
powers, necessarily there is no room for 
the principle that they are protected in 
the exercise of the discretion confided to 
them by the stockholders. Nevertheless, 
in the absence of some adverse persona! 
interest on the part of directors or plain 
notice that they are exceeding their 
powers, it would seem probable that they 
are not liable for corporate action purely 
In the 
transaction in the Guaranty Trust Com- 


on the ground of ultra vires. 


pany case in which Mr. Justice Shientag 
imposed liability, he expressly refused 
to rest such liability upon his finding that 
the transaction (a purchase of bonds by 
a New York bank with an option to the 
seller to repurchase them at the same 
price in six months) was outside the cor- 
porate powers, a finding which the court 
observed did not rest upon any case di- 
rectly in point.2!| The same conclusion 
was reached with reference to the 
asserted illegal payment of dividends of 
the United States Rubber Company, by 
Mr. Justice Hammer, in the absence of 
evidence of bad faith and negligence." 

I believe no authority will be found for 
holding corporate directors liable for 
honest action on their part taken without 
negligence outside the corporate powers, 


21 Litwin v. Allen, 25 N. Y. S. (2d) 667, 69 
696. ; 

22 Diamond v. Davis Jr., Special Term, N. \¥ 
County, N. Y. L. J., February 13, 1942, not yet 
reported. 
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despite the fact that in many cases lia- 
bility of directors for ultra vires acts has 
been asserted by way of dictum and 
ometimes imposed. Where it has been 
imposed, it will be found that the actions 
condemned were so grossly negligent as 
not to be consistent with an honest mis- 
take of judgment. However, where the 
ition of directors is taken in violation 
of a statutory direction or prohibition, 
then it probably results in liability on 
their part to the extent of any loss to 
the corporation, regardless of their good 
faith. It has been so held in a case in- 
volving violation of investment clauses of 


2 
o 


the Insurance Law,** and in a case of 
loans made by a State bank in violation 
of the Banking Law.*4 Likewise with 
respect to the rate of dividends permitted 
hy the position of a company’s capital 
account, an external standard is supplied 
hy the law, and the exercise of honest 
husiness judgment in another direction 1s 
probably not a protection against liability. 
In the action brought against former 
directors of Bush Terminal Company in 
respect of dividends, Mr. Justice Walter 
found that the valuations of the assets 
justified the dividends. However, he 
said that the business judgment rule did 
not apply to its full extent and that: 


“When directors have in fact exercised an 
informed judgment with respect to the value 
of the company’s assets, the courts ob- 
viously will be exceedingly slow to override 
that judgment, and clear and convicing evi- 
dence will be required to justify a finding 
that such judgment was not in accordance 
with the facts. In the last analysis, how- 
ever, the issue, in any case in which it is 
claimed that dividends have been paid out 
of capital, is the value of the assets and 
the amount of the liabilities to creditors and 


23Van Schaick v. Carr, 170 Misc. 539, 543, citing 
‘orsicana National Bank v. Johnson, 251 U. S. 68, 


an 


2 Broderick v. Marcus, 152 Misc, 413, 
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stockholders at the times the dividends were 
declared and paid.’™ 


(d) DIVERSIONS OF CORPORATE 
()pPORTUNITY 


The rule which requires the director 
of a corporation to manage its affairs 
with the highest degree of fidelity and 
single-mindedness not only prevents him 
from taking money out of the till but 
makes him liable for any profits earned 
by him personally from the exploitation 
of an opportunity or expectancy to which, 
inder all the circumstances, the cor- 
poration had the superior right. In the 
easily recognized language of Mr. Jus- 
tice Cardozo, a trustee (which a cor- 
porate director is in respect of the quality 
of his duty) is held to something stricter 
than the morals of the market place; his 
standard must be not honesty alone, “but 
the punctilio of an honor the most sensi- 
tive”; and equity will meet with uncom- 
promising rigidity any attempt “to un- 
dermine the rule of undivided loyalty by 
‘the disintegrating erosion’ of particular 
exceptions” .?6 

While plaintiff stockholders have 
shown a_ strong appetite for these 
phrases, the courts have in their appli- 
cation to the practical problems of cor- 
porate management looked sharply at 
the question whether the opportunity for 
profit was one which, as a matter of 
equity, did belong to the corporation. 
In Hauben v. Morris, minority stock- 
holders of Industrial Finance Corpora- 
tion sought to hold directors liable for 
the profits on the sale by them to the 
corporation of debenture stock thereof 


25 Randall v. Bailey, 23 N. Y. S. (2d) 173, 185, 
affirmed 29 N. Y. S. (2d) 512. 

26 Meinhard v. Salmon, 249 N. Y. 458, 464, citing 
Wendt v. Fischer, 243 N. Y. 439, 444. Both these 
cases involved relationships of personal trust, not 
corporate management. 











212 





which it had previously sold to a third 
party subject to a repurchase agreement. 
Before retirement of the stock the third 
party sold it to a syndicate composed of 
defendant directors, instead of to the 
corporation; the defendants sold to the 
corporation at the specified redemption 
price; and the profits claimed in the ac- 
tion were the premium and the accrued 
dividends. The trial court held the de- 
fendants liable for these profits. The 
Appellate Division reversed, finding 
upon an analysis of the facts that the 
third party might well not have sold 
to the corporation and that earlier re- 
demption of the stock might not have 
been to the corporate interest. The con- 
clusion was that the directors are not 
trustees for the corporation in such a 
case unless the circumstances imposed 
upon them a “mandate” to buy for the 
corporation. The Court of Appeals af- 
firmed without opinion.*7 

Great stimulus to claims of diversion 
of corporate opportunity in minority 
stockholders’ cases was given by the 
success of such a claim in the Delaware 
case involving Loft, Inc. According to 
the findings, the president of the corpora- 
tion there knew that it needed a cola drink 
and had under consideration the pur- 
chase of Pepsi-Cola for that purpose ; the 
opportunity to acquire Pepsi-Cola was 
actually tendered to the corporation, but 
rejected ; thereupon the Pepsi-Cola busi- 
ness was acquired by the president 
privately and developed by him through 
the use of the corporate facilities in very 
great part.2% This would seem a strong 
case, and the language of the Delaware 
court imposing liability under those cir- 
cumstances, which is the language of gen- 

27 Hauben v. Morris, 255 A. D. 35, reversing 161 
Misc. 174; affirmed 281 N. Y. 652 


2% Loft Inc. v. Guth, 2 Atl. (2d) 225, affirmed 5 
Atl. (2d) 503 (Del. Ch, 1939). 
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eral fiduciary obligation, cannot be ap- 
plied without change to different facts. 

As Hauben v. Morris indicates, the 
New York courts have been critical of 
claims based upon alleged diversion of 
corporate opportunity. In the suit 
against the National City Bank directors, 
the defendants were held not liable to 
the corporation for a profit made by them 
personally on the acquisition of portions 
of a new stock issue purchased by Na- 
tional City Company from the issuer and 
sold by it to a private list including the 
defendants, where a profit was made both 
by National City Company and by some 
of the directors. Mr. Justice Dore 
pointed out that there was no proof that 
the company could have made a larger 
profit and no indication that its own 
transaction was impaired.*” In the case 
against directors of Guaranty Trust 
Company and Guaranty Company, a 
similar conclusion was reached by the 
trial judge in a similar transaction which 
differed principally in that the defendant 
directors bought their stock directly from 
the same bankers who sold to Guaranty 
Company for the purpose of public issue. 
His discussion of the evidence empha- 
sizes that the offering made by Guaranty 
Company was as large as it could handle 
and that the defendant directors did not 
compete with it in the market.®° 

On this question of the proprietary 
right of the corporation in a business 
opportunity, one of the closest issues 
which has been tried was that in the 
Blaustein case to which T have so fre 
quently referred. There the trial court 
concluded that the directors of Pan 
American Petroleum and Transpor' 
Company had, under the domination and 

2? Gallin v. National City Bank, 152 Mise. 679, 69° 
(Special Term, N. Y. County, 1934). 


% Litwin v. Allen, 25 N. Y. S. (2d) 667, 679-91 
(N. Y. Co., 1940). 























for the benefit of the majority stock- 
holder, deprived the corporation of vari- 
ous facilities necessary for an effective 
economic performance. This conclusion 
rested on the substantial basis of a con- 
tract made February 17, 1933 between 
ie corporation and the majority stock- 
holder, to which the plaintiffs were par- 
ties (174 Misc. 601, 618-22). Holding 
the majority stockholder to have become 
. fiduciary of Pan-American by reason 
of its domination, the trial court took 
this agreement as the measure of the 
‘orporation’s right as seen by the parties 
it the time, and enforced this right, in 
certain particulars, not because the indi- 
vidual directors profited personally but 
hecause they appropriated for the ma- 
jority stockholder certain transactions 
ind profits held to belong to the cor- 
poration. The majority in the Appellate 
Division disagreed with this view. De- 
pite the 1933 contract, the Appellate 
Division pointed out that the action was 
rought by the plaintiffs, not to enforce 
he contract, but to punish a breach of 
trust, and held that the agreement could 
not deprive the directors of their “duty to 
manage the corporation in the exercise 
of their own judgment and discretion in 
the light of facts and conditions faced 
when they were called upon to act”. 
Even if the course stated in the contract 
seemed to the parties the best at the 
time, said the court: 
‘“* * * neither that agreement nor any 
other contract among such parties could be 
made the inflexible rule of corporate policy 
from which directors could not deviate 
without breach of duty. Corporate man- 
agement is vested by law in the corpora- 
tion’s directors and no such contract can 
hind directors to predestined action ir- 
respective of their own judgment and 
discretion.”™ 


31263 A. D. 97, 108 





DERIVATIVE ACTIONS AGAINST DIRECTORS 213 


The essential conflict in this situation 
between the doctrine of diversion of cor- 
porate opportunity and the business 
judgment rule is shown in the conclusion 
of the Appellate Division (p. 130) : 

“In the final analysis on the facts disclosed 

the decree substitutes the court’s judgment 

for that of the directors, and in its present 
form draws the court more and more deeply 
into the directorial management of the oil 
business, balancing the probabilities of 
profitable results, decreeing those which 
seem to the court to promise best results 
where there is a difference of opinion be- 
tween minority and majority directors, and 
enjoining others. No case has been made 
out which plainly shows that the action 
taken was ‘so far opposed to the true in- 
terests of the corporation itself as to lead 
to the clear inference that no one thus act- 
ing could have been influenced by any honest 
desire to secure such interests, but that he 
must have acted with an intent to subserve 
some outside purpose, regardless of the con- 
sequences to the company and in a manner 
inconsistent with its interests.’ Gamble v. 
Oueens County Water Co., supra.” 


Essential to this conclusion, of course, 
were the findings that the individual de- 
fendants made no personal profit, that 
they acted in good faith, and that the 
majority stockholder did not dominate 
the corporation. 

A well-known case in which liability 
has been imposed upon directors for 
diversion of corporate opportunity is 
Irving Trust Company v. Deutsch.32 A 
substantial block of stock in a company 
owning patents essential to the business 
of the corporation involved, was offered 
to the corporation; rejected for lack of 
funds ; and thereafter acquired by certain 
directors personally. It was held that 
their profits in the transaction belonged 
to the corporation. Although the direc- 
tors sought to arrange that the corpora- 
tion might have the benefits intended by 


3273 F. (2d) 121 (C. C. A. 2, 1934), reversing 
2 F. Supp. 971; cert. den. 294 U. S. 708. 
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its own originally contemplated purchase, 
and although the finding of the trial 
court that the corporation could not 
afford the purchase was left undisturbed, 
nevertheless the rule of undivided loyalty 
seemed to the Circuit Court of Appeals 
to require surrender of the profits. But 
the bankers who had proposed the trans- 
action to the corporation, and then car- 
ried it out with the defendants, were held 
not liable to account, since they had the 
right to sell to whomever they could. 
This decision was rather close to the line, 
and has not been followed by the New 
York courts in situations of comparable 
difficulty on their own facts.** In so far 
as the rule of Jrving Trust Co. v. 
Deutsch is more severe than that of the 
State courts, it should no longer govern 
New York Federal 


in actions in the 


courts, by virtue of the rule in Erie R. 
Co. v. Tompkins.** 

The theory of diversion of corporate 
opportunity underlies the very recent de- 


cision by Mr. Justice Shientag involving 
directors of the American Metal Com- 
pany, Ltd.35 This was a derivative suit 
on behalf of the Metal Company against 
directors and officers for diversion to 
their own profit of the development and 
operation of a molybdenum mine at 
Climax, Colorado. The Metal Company, 
among other things, bought and sold the 
base metals copper, zinc and lead, but 
until the transactions in suit had not 
been interested in molybdenum. An 
offer of a new source of molybdenum was 
made to the corporation, and it signed 

33 Jt is distinguished in Blaustein v. Pan-American 
Petroleum and Transport Co., 263 A. D. 97, 120 
(1941), and in Litwin v. Allen, 25 N. Y. S. (2d) 
667, 687; it is disregarded in Hauben v. Morris, 
255 A. D. 35, although cited below, 161 Misc. 174, 
81. 

% 304 U. S. 64; West v. American Telephone & 
Telegraph Co., 311 U. S. 223, 236. 

3% Turner v. American Metal Company, Ltd., Spe- 
cial Term, N. Y. County March 4, 1942, not yet 
reported, 
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contracts for the acquisition thereof and 
advanced money for the development of 
the enterprise. When the enterprise was 
entered upon, the participation therein 
for the company was fixed at 70% and 
30% for the management. At some 
time in 1917 this ratio was changed so 
that the company had but 10% and the 
management 90% ; proportionate stock 
interests were assigned to the company 
and to the directors upon the incorpora- 
tion of Climax Molybdenum Company in 
1918; the success of the Climax Com- 
pany was uneven but from 1934 on it 
made phenomenal profits. 

In applying the doctrine of corporate 
opportunity, Mr. Justice Shientag 
pointed out that the rule is clear where 
the property involved is essential to the 
existence of the corporation, but that 
greater difficulty where the 
property is merely one in which the 


arises 


corporation “has an interest or tangible 
expectancy’.** As guides to determine 
whether the corporation has an interest 
or tangible expectancy in any property 
or venture so as to make it a corporate 
opportunity, the court suggested that the 
following circumstances, among others, 
have to be considered : 
“1. The nature of the property involved, 
whether it was unique or of special value 


or something that could be acquired by any- 
one in the market. 


2. Whether or not it was within the 
scope and line of business of the corporation 


3. The manner in which the opportunity 
came to the officer or director—whether in 


his official or in his individual capacity. 


4. The financial ability and the adequacy 
of the facilities and resources of the cor 
poration to acquire and exploit the enter 
prise. 

33 Tn the language of Dore J. in Blaustein v. Pan- 


American Petroleum and Transport Co., 263 A. D 
97, 125. 
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5. The actual use of the funds and re- 
sources of the corporation in the acquisition 
and development of the corporation. 


6. Whether or not the officer or director 
icted in good faith, in the interests of the 
corporation, or whether he was guided by 
his own personal advantage.” 

The opinion shows that a substantial 
actor in the court’s conclusion was the 
defendants’ use of the name, good will 
ind connections of the American Metal 
Co. in developing their enterprise, which 
was thus developed at the expense of the 
corporation, much like the development 
of the Pepsi Cola business in the Guth 
ase. 

(e) NEGLIGENCE OF DIRECTORS 
Directors naturally cannot avail them- 

selves of the business judgment rule 
where they have not in fact exercised 
any judgment at all on the point in 
controversy. Thus in the Hearst Con- 
solidated Publications case the California 
court felt obliged to set aside the acquisi- 
tion by the corporation of certain news- 


papers from a corporation controlled by 


\Ir. Hearst, because of excessiveness of 
price and lack of arms’-length dealing, 
lespite the fact that the directors were 
shown by the minutes to have approved 
he transaction. Said the court: 

“Ordinarily this fact would have great 
weight, but in this case it has but little. 
There were important facts which the di- 
rectors did not know. They had made no 
investigation of values. They did not know 
of the seriousness of the situation caused 
by the advances and loans that had been 
made upstream and of the increasing diffi- 
culty on that account; * * * They had 
at best an imperfect knowledge that they 
were purchasing papers that had been sus- 
taining heavy losses for many years or of 
what those losses had been.”” 

7 Mann v. Hearst, et al., Superior Court of the 
State of California, Los Angeles County, Sept. 1941; 
p. 203 of memorandum opinion of Shinn J., not yet 
reported. 
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Similarly directors are not exonerated 
in the exercise of even a disinterested 
business judgment if they have been 
careless—have failed to exercise the 
prudence and degree of care which would 
be exercised in the circumstances by a 
reasonable man protecting his own in- 
terests. Thus the directors of Reynolds 
Investing Company were held respon- 
sible for the extraordinary frauds per- 
petrated by third parties upon the cor- 
poration through the device of acquiring 
its stock and using its portfolio of securi- 
ties to pay the purchase price, where the 
directors themselves disposed of their 
stock to the same third parties at a price 
held to be excessive and an essential 
feature of the bargain was the immediate 
resignation of the directors and officers. 
Conceding that majority stockholders 
have a right to sell their stock even 
though such a sale ultimately brings 
about a change in the directorate, con- 
ceding also that officers and directors 
have a right to resign their posts, Mr. 
Justice Walter nevertheless found that 
the combination of these circumstances 
with excessive price, charged the direc- 
tors and officers with notice of the in- 
tention of the purchasers to loot the cor- 
poration. 

The court called attention to the fact 
that by their resignations the officers and 
directors of the company placed in the 
control of their successors the custody 
and possession of negotiable securities of 
a value twice the agreed purchase price. 
He said: 

“For fiduciaries confronted with such a real- 

ization, I gravely doubt whether it is suffi- 

cient that they truthfully can say that they 
actually knew nothing against the character 
of the purchasers or of their nominees, or 


even that they had affirmative evidence that 
the purchasers were of good reputation. A 
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man dealing with his own affairs may be as 
confiding and trusting as he pleases, and 
may be grossly negligent without being 
guilty of bad faith; but a fiduciary charged 
with the care of the property of others must 
be reasonably vigilant, and will not be heard 
to say that he did not know what the cir- 
cumstances plainly indicated or that his 
faith in people was such that obvious oppor- 
tunities for wrongdoing gave him no inkling 
that wrongdoing might be done, and schemes 
to acquire the stock of corporations by 
using assets of the corporation to pay the 
purchase price did not originate in the year 
i lia 
Similarly in the Guaranty Trust Com- 
pany case the court found negligence in 
one of the transactions attacked despite 
the fact that two of the defendants held 
liable, had as members of a private bank- 
ing firm entered into the same trans- 
action for their own account in an even 
larger amount, and thus given the best 
possible proof that their decision as di- 
rectors was made with the same care 
that they gave to their own affairs. The 
transaction was a purchase of Missouri 
Pacific bonds with an option to the seller 
to buy them back at the same price with- 
in six months, the bonds in the mean- 
time yielding 544% to the purchaser. 
They fell in price during the six months, 
the option to repurchase was not ex- 
ercised, and Guaranty Trust Company 
sustained a loss through its wholly- 
owned subsidiary Guaranty Company. 
The imposition of liability in these cir- 
cumstances, despite substantial evidence 
in the testimony of the defendants as to 
the factors which they considered made 
the transaction a prudent one, and 
despite the acquisition of the same se- 
curities on the same terms by two de- 
fendants for their own account, has 
sometimes been said to indicate the de- 
velopment of a doctrine of negligence 


% Gerdes v. Reynolds, 28 N. Y. S. (2d) 622, 653 
(Special Term, N. Y. County, 1941). 
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per se. I do not think this is the case. 
Analysis of the facts will show that the 
court concluded the transaction to be 
ultra vires the corporation, the form of 
the transaction was conceded to be a 
unique one, and there was no evidence 
that counsel had been consulted.  Per- 
haps also the view that directors of a 
banking corporation are required to ex- 
ercise a higher degree of diligence than 
other directors, had something to do with 
the result.8° Where on the other hand 
it appeared from an analysis of the de- 
liberations of the directors’ executive 
committee that proper attention had been 
given to all relevant factors, the same 
court exonerated the defendants in re- 
spect of their approval of certain banking 
loans, even though the loans were un- 
usual in character and ultimately resulted 
in large losses. 

The degree of care which will be held 
an adequate discharge of a director's 
duty, of course varies with the circum 
stances. In sustaining the action of di- 
rectors of Guaranty Trust Company, Mr. 
Justice Shientag reviewed in detail sta 
tistical material and considerations of 
policy which came before the directors 
in connection with a loan made in 1930 
and a public auction in 1935 of the col- 
lateral securing the loan. Each of these 
was a complicated transaction.*° A less 
detailed showing would probably be suf- 
ficient. In sustaining the action of the 
directors of St. Louis-San Francisco 
Railway Company in voting to acquire 
Shares of the Chicago Rock Island & 
Pacific Railroad Co. in 1926,41 Mr. Jus- 


tice Valente first dealt with the charge 


%® Litwin v. Allen, 25 N. Y. S. (2d) 667, 699: 
Broderick v. Marcus, 152 Misc. 413, 418. 

* Litwin v. Allen, 25 N. Y. S. (2d) 667, 706-37 

“ Lonsdale v. Spever, 174 Misc. 532, 542 (Special 
Term, New York County 1938), affirmed 259 A. D 
802, 284 N. Y. 756. 
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that the directors were under the domi- 
nation of the chairman of the board, and 
then said: 

“It is true that the directors did not in- 
dividually make excessive statistical exami- 
nation into the wisdom of the purchase. 
They did, however, pass upon the broad 
question of policy and use their independent 
judgment.” 

The point of time at which the actions 
of directors must be weighed in order to 
determine whether or not they exercised 
judgment with due care, is of course the 
time at which they acted, not some subse- 
quent time. This rule is universally ap- 
plied. It has been well said that a 
wisdom developed after an event, and 
having it and its consequences as a 
source, is a standard no man should be 
judged by*?; and that, while prescience 
is always desirable, the failure to forsee 
what at best is uncertain, does not give 
rise to liability.43 The uniform applica- 
tion of the rule, however, does not pre- 
vent minority stockholder plaintiffs from 
adopting with equal regularity the other 
view, and attacking corporate action on 
the basis of hindsight. In the epilogue 
to War and Peace, Tolstoi explains that 
the development of causation in history 
requires you to know how things turned 
out before you can find out what pre- 
ceding events are significant ; and I sup- 
pose that directors of corporations cannot 
claim to be exempt from the kind of 
thinking which is used to explain 
Napoleon. 

For the honor of the profession, it is 
valuable to know that a finding of negli- 
gence or due care in the action of direc- 
tors will sometimes turn on whether they 
have consulted counsel. Weight was 
given to the advice of counsel by Mr. 


42 Costello v. Costello, 209 * Y. 252, 262 


3 Litwin v. Allen, 25 N. Y. S. (2d) 667, 727, 


Shientag, J., citing cases. 


Justice Froessel in finding directors not 
liable in respect of a friendly receivership 
proceeding which was the basis of com- 
plaint in the Hoe case**; and by the 
Appellate Division Second Department 
in sustaining the action of the directors 
of National Investors Corporation in set- 
tling a suit brought against it*®; and by 
Mr. Justice Hammer in holding the di- 
rectors of United States Rubber Com- 
pany not liable in respect of a stock 
option plan for employes or of a bonus 
plan for employes*®; and by the Cali- 
fornia court in sustaining certain trans- 
actions between Hearst Consolidated 
Publications Inc. and Star Holding Com- 
pany, in the former of which the 
defendant W. R. Hearst had a sub- 
stantial interest and the latter of which 
was wholly owned by him.4* While 
critical of loose practice in certain inter- 
company transactions, Judge Shinn sus- 
tained the defendant directors in respect 
of them because of the approval of 
counsel. He said: 


“T have held that when Consolidated be 
came Star’s banker, banking methods should 
have been adopted and in a loose fashion 
they were. Perhaps Mr. Neylan was not 
as severe in those matters as he should 
have been, but on the other hand he may 
have been as severe as counsel who now 
criticize his actions would have been had 
they been in his position and had his un- 
derstanding of the situation. Perhaps not— 
it is not important. But the thing that is 
important is that Mr. Neylan approved of 
these purchases of stock by subsidiaries and 
of the payment of the money to Star, which 
of course necessarily had to be done after 
the sales were made. I will not repeat 
what I have said of his interest in Consoli- 
dated and his devotion to his duties.” 


#4 Chance v. Guaranty Trust Company, 32 N. Y. S. 
(2d) 412, 419 (Special Term, Kings County 1941). 

# Holland v. Presley, 255 A. D. 667, 669, affirmed 
280 N. Y. 835. 

46 Diamond v. Davis, Jr.. N. Y. L. J., February 
13, 1942, Special Term New York County, not yet 
reported; pp. 14-33 of reprint. 

47 Mann v. Hearst, Superior Court of the State of 
California, Los Angeles County, Sept. 1941, not yet 
reported; p. 113 of memorandum opinion. 
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Where, on the other hand, legal ques- 
tions arose and the record did not show 
that advice of counsel was taken, the 
courts have adverted to this item as an 
This was one 


indication of negligence. 
of the bases for the imposition of liability 
with respect to the granting of a re- 
purchase option by the defendants in the 


Guaranty Trust Company case, where 
there was no showing either way on the 
point.t8 So in the Reynolds Investing 
Company case the failure to consult 
counsel regarding an unusual offer for 
the purchase of stock conditioned upon 
the immediate resignation of directors 
and officers, was mentioned as a ground 
of directors’ liability.4® In the Blaustein 
case the advice of counsel taken by the 
directors of Pan-American Petroleum & 
Transport Company with reference to 
the effect of the Texas anti-trust laws 
upon the policy which they adopted, did 
not satisfy the trial court because he 
found that the counsel consulted was not 
independent and had a personal interest 
in the transaction; but this view of the 
matter was not adopted hy the majority 
of the Appellate Division, who in sustain 
ing the action of the directors made a 
finding that independent counsel were 
consulted.5° 

Directors may in the exercise of due 
care properly rely in reaching their con- 
clusions upon information furnished and 
conclusions expressed by the manage- 
ment of the corporation, as was held in 
the Guaranty Trust Company case (p. 
719). In the words of Lord Halsbury, 
it is not to be expected of a director “that 
he should be watching either the inferior 


4 Litwin v. Allen, 25 N. Y. S. (2d) 667, 699 
This type of option, like the re-sale option, was held 
to be ultra vires a New York bank. 

# Gerdes v. Reynolds, 28 N. Y. S. (2d) 622, 658. 

© Blaustein v. Pan-American Petroleum & Trans- 
port Co., 174 Misc. 601, 636-7; reversed 263 A. D. 
97, 116-8. 
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officers of the bank or verifying the cal- 
auditors himself.’’>! 
directors’ reliance 


culations of the 
Another basis for 
which is turning up more and more fre- 
quently in the more complicated cases 
is the audit of competent outside ac- 
countants. The National City Bank case 
made clear that even directors acting in 
good faith could not safely distribute 
supplement compensation to officers upon 
the basis merely of a net amount pre 
pared for them by officers and employes 
who themselves participated in the dis- 
tribution, where it turned out that there 
were errors in the computation. Failure 
of the defendants to entrust the computa- 
tion of the supplemental compensation 
fund to disinterested persons (said the 
referee ) 

“constituted a breach of their duty as direc 

tors and subjects them to liability for the 

restoration of improperly paid 


through such erroneous computation of the 
management fund.” 


moneys 


But where directors have taken the 
precaution to employ independent audi 
tors, they should not be held to liability 
for miscomputations. Mr. Justice Valente 
said in the Loew’s Inc. case, distinguish 
ing the National City Bank case: 


“In the instant case there was furnished an 
independent audit by a firm of certified pub 
lic accountants. Plaintiffs charge that this 
firm was too complacent and adopted the 
rules suggested by the parties interested, 
without using its own judgment. It would 
be unreasonable to expect a board of direc- 
tors to recheck the work of the independent 
auditors by still another firm. This would 
lead to an endless chain and would be en- 
tirely impracticable. 


x* * * 


[After indicating that errors existed in 
the computation] 
51 Dovey v. Cory [1901] A. C. 477, 486. 


52 Gallin v. National City Bank, 155 Misc. 880, 
893 (New York County 1935). 
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Should the directors be charged with neg- 
ligence in not discovering the failure to 
make the deductions which this opinion di- 
rects? In the absence of a showing that 
their attention was directed to these mat- 
ters, it would be too much to expect that 
they would do their own reaudit. Nor, of 
course, could it be expected that they would 
consult still another firm to check upon the 
independent auditors.” 


So on motion for summary judgment 
by certain directors in the General 
Motors Corporation case, the Federal 
court said, with reference to their reli- 
ance upon the calculation of an employes’ 
bonus fund by independent auditors: 


“These non-participating directors who 
served on the Finance Committee were jus- 
tified in relying on the figures presented by 
the accounting firm, and they cannot be 
charged with either negligence or waste if 
the accountants’ calculations were incorrect, 
either because the accountants did not adopt 
the proper accounting method or practice, 
or otherwise erred in arriving at the total 
of capital employed in the business. These 
three defendants did not profit from any 
errors, assuming the accountants did err.” 


It has been suggested that directors 
ire entitled to accept the judgment and 
advice of their accountants even with 
reference to computations of capital and 
surplus entering into the right to declare 
dividends on preferred stock,®® despite 
authority to the effect that statutory re- 
quirements with respect to dividends are 
absolute and liability for violation may 
exist without fault.5® 


83 Epstein v. Schenck, N. Y. L. J. January 21, 
1939, Special Term New York County, not officially 
reported. 

34} Winkelman v. General Motors Corporation, 39 
F. Supp. 826, 833 (S. D. N. Y. 1940). In the 
lecision handed down April 10, 1942, after trial (not 
yet reported), the court departed substantially from 
this principle, upon a finding that the non-recipient 

rectors made independent decisions of policy, which 
were disapproved. 

88 Gallagher v. New York Dock Co., 19 N. Y. S. 
(2d) 789, 807 (Special Term Kings County 1940). 

86 Quintal v. Greenstein, 142 Misc. 854, affirmed 
236 A. D. 719. In this action to recover a dividend 
paid from capital in violation of the statute, the 
court struck out defenses of good faith, including 
reliance on auditors. In Gallagher v. New York Dock 
Co. on the other hand, the court found that there 
were earnings available for dividends. 


({) JUDGMENT OF PLAINTIFF’S COUNSEL: 
A SPURIOUS EXCEPTION 


Where the business judgment rule is 
really applicable, much of the attack on 
defendant directors by stockholders’ 
counsel is predicated on the implied 
proposition that failure of the directors 
to adopt the same standards of care and 
judgment that counsel do is a ground of 
liability. Fortunately this proposition is 
Plaintiff's counsel have the in- 
estimable advantage of hindsight. By 
the nature of their employment they 
know which side to take and what deci- 
Counsel 
dealing with defendant directors must 
remember that the latter are not ex- 
pected to attain the standard of prudence 


and foresight attained by counsel them- 


not true. 


sion ought to have been made. 


selves; for otherwise, instead of being 
merely directors, they would be mem- 
A Federal Judge in 
Kentucky in passing on the liability of 
directors of a bank 
management, pointed out the difficulty of 
the prudent 
person” whom the 
standard to determine the negligence of 


bers of the bar. 


national for mis- 


ascertaining “reasonably 


the law takes as 


directors. He said: 

“Now, in my opinion, it is probable that the 
trier of the facts, in such a case, whether 
he be judge or juror, thinks, perhaps uncon- 
sciously, of himself as a reasonably prudent 
individual. . . . The natural impulse of the 
judge trying such a case is to expect and 
demand a high degree of care on the part 
of such a bank director and to believe that 
the ordinary bank director is, as the judge 
is likely to conceive that he himself would 
be (and perhaps in fact would be), a very 
careful, conservative, prudent director. It 
is only natural for a judge to think of 
himself as a bank director of this ultracon- 
servative type, rather than as a director of 
the average, ordinary type. He may forget 
that membership on a board of directors of 
a large city bank such as is involved here 





220 LAW LIBRARY JOURNAL 


is usually and normally only one of many 
business activities in which such director is 
engaged. It may be thought that such a 
directorship is of sufficient importance to 
demand that the director give to it all of his 
thought, energy, and time, but that this is 
not the usual or ordinary practice is a fact of 
such general knowledge that the court must 
take judicial notice of it.”™ 


This language suggests the further 
thought that conformity of the directors’ 
judgment to the ultimate opinion of the 
court itself, is neither a necessary nor a 


proper test of due care. Judicial proc- 


esses are not those of corporate man- 
agement, and it would be a practical 
impossibility, if not indeed a departure 
from his duty, for a director to treat the 
questions presented to him for decision 
in the way a court is required to do. 


3. Applications of Business 
Judgment Rule 


Every derivative action against direc- 
tors in which the plaintiff is unable to 
show fraud, diversion of corporate prop- 
erty, negligence, violation of statute, 
ultra vires or the like and which is 
therefore dismissed, is in a sense an ap- 
plication of the business judgment rule. 
However, there are some applications of 
special interest. 


(a) Executive COMPENSATION 


The determination of the proper com- 
pensation of employees, more particu- 
larly of officers vital to the success of 
the corporation, lies peculiarly within the 
sphere of the good judgment and dis- 
cretion of the directors. This conclusion 
is the result of attacks vigorously pressed 
by minority stockholders upon the com- 


8? Anderson v. Akers, 7 F. Supp. 924, 929-30 (D. 
C. Kentucky 1934, Tuttle, D.J.), reversed on other 
grounds 86 F. (2d) 518; reversed and remanded 
302 U. S. 643. 
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pensation policies of the larger corpora- 
tions since 1931. 


In the case of small companies, there 
had previously been a number of deci- 
sions holding the compensation of ex- 
ecutives as fixed by the directors under 
varying circumstances to be reasonable 
in some cases, unreasonable in others. 
In all, Professor Washington in his book 
Corporate Executives’ Compensation®® 
has collected 44 of these decisions affect- 
ing small corporations. Of these, 27 held 
the compensation reasonable, 17 unrea- 
sonable. From a study of the cases, 
Professor Washington concludes that 
they furnish no clear line for classifica- 
tion of a given amount of compensation 
as reasonable or unreasonable, no defi- 
nite ratio between the executives’ salary 
and corporate earnings or any other 
figure. The figures of compensation 
held reasonable varied from $1500 to 
$24,800; those held unreasonable varied 
from $3600 to $29,076. The ultimate 
basis of decision where compensation 
was held unreasonable was, in_ the 
author’s opinion, the bad faith of the 
defendants involved; apparently all but 
one of the 17 cases determining compen- 
sation unreasonable involved self-deal- 
ing.5® 


The first of the large corporations to 
have its compensation policies attacked 
by minority stockholders was Bethlehem 
Steel Corporation, of which four stock- 
holders in 1931 sued in the New Jersey 
court for a return of bonuses paid and 
an injunction against further pay- 


ments.®® In 1933 in the first American 


588 New York 1942, p. 250. 

Pp, 258. 

© Berendt v. Bethlehem Steel Corporation, 108 N 
J. Eq. 148, granting a preliminary injunction against 
the holding of a stockholders’ meeting to ratify the 
acts of the management. 
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Tobacco case, Rogers v. Hill, the Su- 
preme Court held that certain bonuses 
paid to officers of the American Tobacco 
Company upon the basis of net profits 
fixed by. a by-law adopted in 1912, were 


0 large as to warrant investigation in 
equity to ascertain whether such bonuses 


hore a real relationship to services ren- 
dered.6! The largest amounts of bonus 
inentioned in the opinion were $447,- 
870.30 in 1929 and $842,507.72 in 1930. 
Following this indication the New York 
court in the National City Bank case 
also held that certain of the figures of 
executive compensation there appearing 
were so large as to warrant judicial re- 
view, but took pains to add: 


“The inquiry is not merely to substitute 
the Court’s discretion for the discretion of 
the directors, if that has been honestly and 
fairly exercised.” 


So in the General Motors case, Judge 
eibell on a preliminary motion indicated 
that those from the 
period 1930 on received salary and bonus 
together exceeding $250,000, might upon 
a trial be found to have been overpaid. 
ile granted the moving defendants sum- 


inary judgment as to all except those 


executives who 


persons, who were about 18 in num- 
This again did not indicate lia- 
bility in respect of the compensation of 


ber.63 


Hill, 289 U. S. 
Judge Swan 


582, approving the 
in 60 (2d) 


*! Rogers v 
enting opinion of 
113. 

Gallin v. National City Bank, 152 Misc. 679, 706 
New York County 1934). Compensation of the chief 
xecutive in three of the years exceeded $1,000,000. 
t p. 703 Dore J. summarizes the possible factors 

ting the amount of executive compensation and 

{ 706-7 the decisions dealing with the right of 
lirectors acting as a body in good faith to fix com- 
nsation for services 


Winkelman v. General Motors Corporation, 39 


F. Supp. 826. 


those persons.®* Still less did it mean 
that in all companies and under all cir- 
cumstances $250,000 would be an allow- 
able limit for executive compensation on 
an annual basis. 


Curiously enough, none of the cases 
which have sought to review in equity 
the propriety of large amounts of com- 
pensation to corporate executives have 
resulted in a recovery upon this basis. 
Where recoveries have been had, they 
have been had on other grounds. The 
questions of compensation sent to the 
referee, Judge Laughlin, in the National 
City Bank case were resolved in favor 
of the defendants; it was held that none 
of the defendants authorized or permitted 
the payment of compensation so great 
as to constitute a gift or waste of cor- 
porate funds.®5 In the second American 
Tobacco case Mr. Justice Collins in pic- 
turesque language announced his inabil- 
ity to fix a standard other than that 
adopted by the directors with respect to 
the amounts of compensation for services 
due to five officers of the company who 
received, in the form of salary and bonus 
together, amounts of compensation rang- 
ing around $200,000 in most cases but 
running up sometimes to $1,000,000 in 
the case of the president. The court 
said: 

“It is not timidity, however, which perturbs 

me. It is finding a rational or just gauge 


for revising these figures were I inclined to 
do so. . 


In his decision after a full trial, Leibell J. held 
that compensation to the executives of General Motors 
Corporation running up to $500,000 annually was not 
excessive in view of the testimony as to their ser- 
vices and the failure of plaintiffs to indicate any 
alternative measure of compensation. Winkelman v. 
General Motors Corporation, April 10, 1942, not yet 
reported. The court said with respect to certain com- 
pensation on a scale running up to $1,000,000 annu- 
ally, recovery of which was barred by the statute of 
limitations, that he would otherwise be inclined to 
hold that it was so large as to constitute a waste 
of corporate assets. 

155 Misc. 887-91. 














Courts are ill-equipped to solve or even 
grapple with these entangled economic prob- 
lems. . . . Courts are concerned that cor- 
porations be honestly and fairly operated by 
its directors, with the observance of the 
formal requirements of the law; but what 
is reasonable compensation for its officers 
is primarily for the stockholders. . . . In 
the circumstances, if a ceiling for these 
bonuses is to be erected, the stockholders 
who built and are responsible for the pres- 
ent structure must be the architects.” 


This decision was followed in the Cali- 
fornia case involving Hearst Consoli- 
dated Publications, Inc., where the trial 
court found that $500,000 a year paid 
to the principal executive with the ap- 
proval of the board over a period of 
seven years was not unreasonable and, 
though more critical of the amounts re- 
ceived in relation to services by the sons 
of this executive, refused also to impose 
liability in respect of them.** The New 
York court upon the evidence held the 
compensation received by executives of 
Bethlehem Steel Corporation in amounts 
averaging up to $200,000 a year and in 
one case $798,000 a year, under a bonus 
plan, was reasonable and not exces- 
sive.®8 In the stockholder’s suit involv- 
ing Loew’s Inc. the New York court held 
that there was no showing of improvi- 
dence on the part of directors in 
providing for percentage compensation to 
three executives which gave them 20% 
on the first $2,500,000 of profits com- 
puted after certain deductions and 15% 

* Heller v. Boylan, 29 N. Y. S. (2d) 653, 679-80. 
The total of Mr. Huill’s executive compensation over 
the period 1929-39 was about $6,500,000. Mr. Hill 
made the continuance of the bonus system of Amer- 
ican Tobacco Company a condition of his continuanc« 
with the company, in communications to the stock- 
holders during 1940-2; and the stockholders’ votes 
sustained the bonus system. Washington, Corporate 
Executives’ Compensation, pp. 276-7; New York 
Times, April 2, 1942, p. 37. 

6? Mann v. Hearst, Superior Court of California, 
Los Angeles County 1941, Shinn J., not yet reported. 

® Cwerdinski v. Bent, Special Term New York 


County, Valente J., December 24, 1941, not yet re- 
ported. 
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thereafter.°* In the stockholders’ action 
involving the United States Rubber 
Company a plan of supplemental com- 
pensation, including a stock option to 
one of the principal executives, was sus- 
tained on summary judgment as a proper 
exercise of the discretion of directors.7° 

So in the action involving Warner 
Bros. Pictures Inc. a Federal court in 
Delaware sustained a settlement of a 
stockholders’ derivative action against 
the directors in respect of compensation 
to three executives jointly in the amount 
of $10,000 a week for a six-year contract 
together with 90,000 shares of stock 
alleged to have been worth $12,000,000 
at the time of issuance in 1928, and also 
held that executive compensation in this 
amount was not as a matter of law a 
waste of corporate assets.7! Following 
this decision a Federal court in Mary- 
land sustained the action of the directors 
of National Cash Register Co. in voting 
the principal executive an annual salary 
of $100,000 for only a part of his time 
and in addition an option to purchase 
50,000 shares of stock at a price which 
(in view of subsequent market levels) 
made available to him a theoretical profit 
of $1,410,000. Judge Coleman’s opinion, 
recognizing that a salary of $100,000 
appears to the average person to be more 
than liberal compensation, remarks that 





“courts are not permitted to be con- 
trolled by this test any more than by 
what the average judge, familiar with 


® Epstein v. Schenck, Special Term New York 
County, Valente J., N. Y. L. J. January 21, 1939, 
not officially reported. There was substantial evi- 
dence of stockholders’ approval, and regard was paid 
to the high rate of compensation in the cinema in- 
dustry. 

7 Diamond v. Davis, Jr., Special Term New York 
County, Hammer J., N. Y. L. J. February 13, 1942, 
not yet reported. Ratification by the stockholders 
was also a basis of the decision. 


™ Koplar v. Warner Bros. Pictures Inc., 19 F. 
Supp. 173, 188 (D. C. Del. 1937). 











‘¥ 











cases of the present kind, might himself 
conclude to be adequate compensation”.*2 

The result of the authorities seems to 
be that, despite the rule to the effect that 
executive compensation of a certain size 
in relation to the apparent effort and 
responsibility imposed will warrant an 
investigation in equity,’* directors exer- 
cising their judgment disinterestedly 
cannot be made liable to minority stock- 
holders merely by virtue of the size of 
the compensation granted to executives. 
At least, no decision is known in which 
liability in such circumstances has been 
predicated merely upon the size of 
executive compensation approved — by 
Liability, 
where imposed, is usually imposed upon 


disinterested defendants. 


the basis of self-dealing.*4 

Liability in cases involving alleged 
unreasonableness of executive compen- 
sation, is also imposed where the amount 
is not controlled by the independent 
judgment of directors. Thus the basis of 
the liability found in the National City 
Bank case was that while the distribu- 
tion of the management fund was made 
by disinterested directors, the computa- 
tion thereof was delegated by them to 
interested officers and employees and the 
computation was erroneous.75 In the 
Loew’s Inc. case, distinguishing that 
decision, the court held that the certifi- 
cate of outside accountants protected the 

1 McQuillen v. National Cash Register Co., 27 F. 
Supp. 639, 653 (D. C. Md. 1939), affirmed 112 F. 
(2d) 877 (C. C. A. 4th, 1940), certiorari denied 
311 U. S. 695. 

™ Rogers v. Hill, 289 U. S. 582, 591; Winkelman 
v. General Motors Corporation, 39 F. Supp. 826, 
833; Gallin v. National City Bank, 152 Misc. 679, 
703. 


% This is the result of the analysis of the deci- 
sions affecting small companies by G. Washing- 


ton, Corporate Executives’ Compensation, p. 258. A 
case cited by him, Dwight v. Williams, 25 Misc. 667 
(Utica County 1898) is a possible exception to the 
st a contained in the preceding sentence of the 
tex 

® Gallin v. National City Bank, 155 Misc. 880, 892- 
02 
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non-recipient directors from liability 
respect of errors found to exist in the 
computation of a profit-sharing fund, 
but imposed liability upon the recipients 
as to three items erroneously com 
puted.*® 


Where plans of supplemental compen- 
sation are related to corporate earnings, 
questions of accountancy in the ascer- 
tainment of the earnings necessarily 
arise; and it is not unusual for minority 
stockholders, employing on a contingent 
basis attorneys who retain accountants 
on the same basis, to endeavor to bring 
into court the finer questions of account- 
ing theory and found a representative 
judgment against directors on _ the 
judge’s arbitrament of these matters. In 
such cases, the inter-play of directors’ 
business judgment with the certificate of 
independent accountants as to the cor- 
rectness of the accounting practices fol- 
lowed, opens new opportunities for the 
making of distinctions.77 Undoubtedly 
these distinctions will be resolved in the 
sense of the business judgment rule as 


outlined in existing decisions. 


76 Epstein v. Schenck, Special Term New York 
County, N. Y. L. J. January 21, 1939, Valente J., 
not officially reported. The Court refused to restate 
the profit-sharing account in other respects where the 
issue involved accounting methods about which. there 
was a fair difference of opinion. The same judge 
inter dismissed for insufficiency certain matters com- 
plained of by another stockholder in connection with 
the same profit-sharing contracts, where the allega- 
tions of the complaint did not ‘sufficiently negative 
the proper exercise of business judgment by directors 
on accounting questions. Gottlieb v. Schenck. Spe- 
cial Term New York County, N. Y. L. J. March 
3, 1942, not yet reported. 

7See Diamond v. Davis, Jr., Special Term New 
York County, N. Y. L. J. February 13, 1942 (not 
yet reported), granting summary judgment against 
the plaintiffs; Gottlieb v. Schenck, Special Term New 
York County, N. Y. L. J. March 3, 1942 (not yet 
reported), dismissing the complaint in part for in- 
sufficiency. See on the other hand the opinion in 
Winkelman v. General Motors Corporation, filed April 
10, 1942 (S. D. N. Y. Leibell J., not yet reported) 
holding liable for miscomputations both directors who 
received part of the compensation fund and directors 
who received none, with respect to some items where 
accounting practices followed had the approval of 
independent public accountants and of a majority of 
disinterested directors. In other items of the re- 
covery the Court found that there was self-dealing. 
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One of the most scholastic of refine- 
ments yet raised by minority stockholders 
seeking perfectibility with the aid of ac- 
countants retained on a contingent basis, 
has been whether bonuses computed on 
a basis of profit-sharing must themselves 
be deducted as an expense of the busi- 
ness in determining the bonus base.** 
The attempt to bring up for judicial re- 
view such niceties of accountancy shows 
as well as anything else the great im- 
portance, first of a strict application of 
principles of business judgment by direc- 
tors to these questions, and second of 
strict enforcement by the courts of the 
business judgment rule. 


(b) NeEcESSITY OF DETERMINATION OF 
TIABILITY BEFORE AN ACCOUNTING 


The right of directors to be exonerated 
in respect of the proper exercise of the 
discretion delegated to them by the 
stockholders means that they should not 
he required to account in equity until a 
case has been made establishing a prima 
facie liability on their part for violation 
of this rule. This does not mean that 
they cannot be sued without a prior de- 
termination of their liability. It does 
mean that they cannot be made to ac- 
count before a referee or master until 
wrongdoing has been established. This 
rule has recently been applied by the 
appellate courts in New York in revers- 

78 Epstein v. Schenck, N. Y. L. J. January 21, 
1939 (Special Term New York County, not officially 
reported) and Winkelman v. General Motors Cor- 
poration, April 10, 1942 (S. D. N. Y. Leibell J., 
not yet reported) both held that such deduction need 
not be made from the bonus base. In each case 
independent public accountants approved the prac- 
tice followed. Heller v. Boylan, 29 N. Y. S. (2d) 
653, 692, 704, held that bonus should have been 
deducted as an operating expense like salary, the 
Supreme Court having held compensation under that 
particular bonus plan to be an operating expense 


(Rogers v. Hill, 289 U. S. 582, 590) and the item 
not having been audited by outside accountants. 
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ing interlocutory judgments in stock- 
holders’ actions.*® 

The same principle requires the grant- 
ing of summary judgment to defendant 
directors where the plaintiff stockholder 
is unable to show the existence of facts 
which would make the business judg- 
ment rule inoperative. In such situa 
summary judgment is 
equally in the State and in the Federal 
courts.8” Where the plaintiff stockholder 
could show a triable issue as to whether 


tions granted 


the directors exercised an independent 
discretion, summary judgment has been 
denied.§! 


(c) Prior DEMAND 


Since a claim for mismanagement or 
waste of corporate assets is itself a cor- 
porate asset, the business judgment rule 
requires that the giving of opportunity 
for suit to the board of directors of a 
corporation is a prerequisite to the exer- 
cise of equity jurisdiction at the suit of 
a minority stockholder, unless either the 
directors have wrongfully refused to 
bring suit or a demand upon them to do 
so would be futile. This principle was 
applied by the United States Supreme 
Court from the beginning, in the protec- 
tion of its jurisdiction against collusive 
suits; has been embodied in the equity 
rules since 1881; and now appears in the 


7 Moriarty v. Butler Grocery Co., 261 A. D. 20, 
affirmed 286 N. Y. 687; Leigh v. Wasey, 259 A. D 
594. 


8 Toebelman v. Missouri-Kansas Pipe Line Co., 
41 F. Supp. 334 (D. C. Del. 1941); Winkelman v 
General Motors Corporation, 39 F. Supp. 826 (S. D. 
N. Y. 1940, partial summary judgment); Diamond 
v. Davis, Jr.. N. Y. L. J. February 14, 1942 (Spe- 
cial Term New York County, not yet reported). 

81 Levine v. Behn, 282 N. Y. 120. Upon the trial 
the defendant directors received judgment upon a 
finding that in paying out of corporate funds a claim 
which was unfounded, they reasonably believed they 
were promoting the interests of the corporation. 174 
Misc. 988, affirmed 262 A. D. 729, leave to appeal 
denied 262 A. D. 845. 





ederal Rules of Civil Procedure ap- 
roved by the Supreme Court in 1937.5? 

In view of the enormous multiplica- 
‘ion of derivative actions in recent years, 
it is refreshing to hear the words of the 
Supreme Court spoken in 1881 on the 
necessity of prior demand. The case 
was in equity in a United States Court 
for California by a citizen of New York 
is stockholder in a California corpora- 
tion alleging that the directors had 
wrongfully permitted the corporation to 
give the City of Oakland free water for 
all municipal purposes whereas it was 
entitled only to receive free water in 
cases of fire or other emergency. The 


‘ourt said: 


are better able to act under- 
is subject than a stockholder 
New York. The great body of 
the stockholders residing in Oakland or 
other California may take this 
view of it. and be content to abide by the 
iction of their directors. 
If this be so, is a bitter litigation with the 
ity to be conducted by one stockholder for 
the corporation and all other stockholders, 
because the amount of his dividends is dimin- 


“The directors 
standing!y on tl 


residing in 


places in 


ished ? 


This question answers itself... .”" 


It has been suggested that this rule 
is not wholly one of procedure and that 
as a rule of substantive law‘* it must 
vield to the law of the State in which 
the Federal court sits, under the prin- 
ciple of Erie R. Co. v. Tompkins, 304 
(". S. 64. That contention has not yet 
been adopted by the Federal courts. The 
conclusion reached in the lower Federal 
courts is that Rule 23(b), as having been 





Rule 23 (b); see footnote 3 above and Hawes 
Oakland, 104 U. S. 450, 460-1 (1881). 
83 Hawes v. Oakland, 104 U. S. 450, 462. The 
uurt adverts to the business judgment rule as laid 
own in the English cases from the beginning in 
Foss v. Harbottle, 2 Hare 461 (1843). 
% Cf. Tacobson v. General Motors Corporation, 22 
rr. Supp. 255, dealing with both prior demand and 
mtemporaneous ownership (S. D. N. Y. 1938). 





DERIVATIVE ACTIONS AGAINST DIRECTORS 








225 


promulgated by the same Court which 
decided Erie R. Co. v. Tompkins, must 
be deemed controlling until the Supreme 
Court otherwise decides.§® 

Even the Federal rule will not of 
course require prior demand where the 
directors are shown not to be free agents, 
as has been decided in some recent 
cases.8® On the other hand, the prin- 
ciple of prior demand applies by virtue 
of judicial decision in the New York 
courts. The Appellate Division First 
Department has very recently reversed 
an interlocutory judgment against direc- 
tors and dismissed the action for the 
reason, in part, that no prior demand 
was made upon the board of directors, 
of which a majority was disinterested.8? 
Such a rule necessarily follows from the 
rule of substantive law well established 
in New York that directors exercising 
a disinterested discretion may properly 
surrender even a valid claim of the cor- 
poration or pay out of corporate funds 
an invalid claim against it.88 


1. Some Conclusions 


The courts generally recognize that 
the application of the business judgment 
rule, which of course includes as a part 
the exceptions I have described, is es- 


> Summers v. Hearst, 23 F. Supp. 986, 992 (S. D. 
N. Y. 1938); Piccard v. Sperry Corporation, 36 F. 
Supp. 1006, affirmed 120 F. (2d) 328 (C. C. A. 2, 
1941); Gallup v. Caldwell, 120 F. (2d) 90, 95 
(Cc. C. A. 3, 1941). 

86 Cohen v. Industrial Finance Corporation (S. D. 
N. Y. January 16, 1942, Leibell J., not yet reported) ; 
Dederick v. North American Co. (S. D. N. Y. 
March 17, 1942, Bright J., not yet reported). A 
similar holding in Winkelman v. General Motors Cor- 
poration (S. D. N. Y. April 10, 1942, Leibell J.., 
not yet reported) with reference to one transaction 
which was not questioned until the trial and which 
the majority of the board did not know about, goes 
to ~ extreme ‘imit in making an exception to Rule 
23-b. 

8? Moriarty v. Butler Grocery Co., 261 A. D. 20, 
24, affirmed 286 N. Y. 687. See also Chance v 
Guaranty Trust Company, 32 N. Y. S. (2d) 412, 
427. 

88 Koch v. Estes, 146 Misc. 249, affirmed 240 A. D 
829, 264 N. Y. 480; Koral v. Savory, 276 N. Y 
215; Levine v. Behn, 174 Misc. 988, affirmed 262 
A. D. 729, leave to appeal denied 262 A. D. 845. 
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sential to the maintenance of private 
enterprise. Just as it is vital to this 
system that fraud and other abuse be 
punished by the courts at the suit of a 
part owner of the enterprise, so it is 
indispensable that within the area of 
their competence and in the exercise of 
boards of directors be 


their functions 


free from judicial review or from the 
requirement that their determination in 
entrusted to them vield to the 
While, as I 
have said, this general idea meets with 
first 


which strikes one in reading the cases is 


determination of others. 


universal acceptance, the thing 


the immense burden which the courts 
have to sustain in applying the rule. 
Too many cases reach trial in which the 
plaintiff stockholder’s real complaint is 
that the directors were mistaken in their 


Everv 


with any experience will share. T believe, 


judgement. member of the har 
mv general impression that half the de- 
rivative actions brought (upon a gener- 
OUsS Ce imputation ) are without foundation 
light of the iudement 


Tn the 


remaining half of the cases where some 


in the business 


rule, and result in no recovefTrv 


recovery is achieved, three-quarters of 
the matters complained of also fall within 
the area of reasonable business judgement 
and should never have heen made the 


subject of suit. 


The result is that in applving the busi- 
ness judgment rule the courts are sub- 
jected to a terrific burden in reviewing 


immense records of corporate action 
which should not be before them at all. 
The long opinions recently handed down 
in complex stockholders’ suits constantly 
call the attention of the bar to this fact. 
In the Blaustein case, for example, we 


are informed that the record comprised 
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10,631 pages in addition to 2,686 pages 
and_ that 
there were 2,900 pages of briefs. In the 
Hoe & Co. case there were 6,000 pages 
of testimony and 800 pages of briefs 
In the General Motors case there were 


of examination before trial, 


6,733 pages of testimony and about 750 
Hearst Con 
there were 


pages of briefs. In the 
solidated Publications 
5,581 pages of testimony, 11,482 pages 
of depositions, and 3,000 pages of briefs 


case 


I spare you the number and extent of 
the exhibits in these ambitious litiga 


tions.89 


It is 
figures that the review of corporate man 


perfectly apparent from these 


agement which, despite the business 


judgment rule, is imposed upon the 
courts by the nature of the allegations 
that minority stockholders feel justified 
in making in their pleadings, has proved 
to he a crushing labor. In passing it is 
of interest to note how the New York 
and Federal procedures have developed 
techniques for dealing with 
The new Federal rules 


contemplate informal and elastic plead 


divergent 
this situation. 
ings, liberal examinations, and the use 
of summarv judement for disposition of 
The New York practice. 
on the other hand, has insisted upon a 


unjust claims. 


statement in the pleading of facts suffi- 
cient to of fiduciary 
obligation, the failure to exercise dis 
This es- 


tablished rule has been adhered to with 


show a_ breach 


interested business judgment. 


rigor in recent years by the New York 
courts as the flood of derivative actions 


respectively to Blaustein v 
Transport Co., 174 


® Reference is made 
Pan-American Petroleum and 
Misc. 601, 604, reversed 263 A. D. 97; Chance v. 
Guaranty Trust Co., 32 N. Y. S. (2d) 412, 415 
(Special Term, Kings County, 1941); Winkelman v. 
General Motors Corporation, S. D. N. Y. April 10, 
1942, Leibell J., not yet reported; Mann v. Hearst, 
Superior Court, Los Angeles County, Sept. 1941, 
Shinn J., not yet reported. 





p 








lecomes more impressive.”” So far have 
the State courts carried this rule that 
they refuse an examination before trial 
upon mere general statements of alleged 
wrongdoing in a derivative action.*' We 
can at present only note these divergent 
tendencies. It will be interesting to see 


how they will develop. 


It is, of course, not my province here 
to suggest remedies for the evils which 
we all recognize to inhere in the present 
onduct of derivative actions. As the 
chairman of a New York company said 
to his stockholders last year, the problem 
still awaits a solution. The solution re- 
quired is one which, while leaving a free 
judicial review for corporate transac- 
tions which pass beyond the business 
judgment rule, vet will produce a more 
automatic application of that rule so as 
to save from harassment and expense 
the directors entitled to its protection, 
and from pre-emption and over-work the 
courts who are asked to review the busi- 


ness judgment of directors. A_ single 


idea that has been suggested in this di- 
rection T will mention, because it would 
seem to me as effective to close Pan- 
dora’s box as the rule of Lord Lyndhurst 
was instrumental in opening it. 


You will recall that in Hichens v. 
Congreve the jurisdiction of equity in a 


” Gerdes v. Reynolds, 281 N. Y. 180; Lifshutz v. 
Adams, 285 N. Y. 180; Rous v. Carlisle, 261 A. D. 
132; Davis v. Cohn, 260 A. D. 624. 

% Price v. Groves, 258 A. D. 35 (First Depart- 
ent, 1939). 
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grievous situation was predicated upon 
the unreasonableness of asking that 200 
or more shareholders concur in separate 
suits, each for his aliquot part of £15,- 
QUU abstracted by the defendants.** The 
noble lord would certainly not have in- 
tended that this principle of decision, 
perfectly just for an obvious case, be- 
come a universal rule of representative 
action by which a minority stockholding 
no matter how tiny, might draw into the 
courts corporate transactions no matter 
how vast, to be determined upon con- 
siderations no matter how fine-spun and 
ambiguous. The hypertrophy to which 
the stockholder’s action has come in- 
verts it from its original function. It 
can be restored perhaps by taking 
from the minuter aggregations of shares 
the abused privilege of representation. 
Should the principle be established, by 
rule or by statute, that a block of shares 
aggregating 5% or less of the total out- 
standing stock of the company could not 
sue the directors on behalf of the cor- 
poration without the previous assent of 
a majority of the stock, at a special 
meeting called for that purpose, but 
would be restricted to a suit for its pro- 
portion of the loss alleged, there is rea- 
son to believe that we should soon have 
a healthier state of affairs in the field of 
derivative actions, and a readier and 
simpler application of the business 
judgment rule. 


% Cited supra note 1. 
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WHO’S WHO IN THE LAW LIBRARIES* 


Edwin Gholson, Librarian 
of the Cincinnati Law Library Association 


Edwin Gholson is a native of Missis- 
sippi. His father was a physician and 
both of his parents descended from old 
Virginia families. His grandfather, 
William Yates Gholson, was a distin- 
guished lawyer who resided in Cincin- 
nati for many years, and was one of the 
judges of the first Cincinnati Superior 
Court and later a Justice of the Supreme 
Court of Ohio. Mr. Gholson was edu- 
cated at Chalmers Institute, the Univer- 
sity of Mississippi, and the Cincinnati 
Law School, graduating from the latter 
institution in 1885. For a time there- 
after he practiced law at Fort Worth, 
Texas, but he returned to Cincinnati in 
1887 and formed a partnership for the 
practice of law with Hartwell Cabell. 
In 1899, he was elected librarian of the 
Cincinnati Law Library Association, a 
position which he has held to the pres- 
ent time. His immediate predecessor 
was Maurice W. Myers who, at the time 
of his death, had held the position of 
librarian for thirty-eight years. Thus, 
it may be observed that the terms of Mr. 
Myers and of Mr. Gholson in this posi- 
tion now extends upwards of eighty 
years,—perhaps a unique record in law 
library history. 

Mr. Gholson is a tall, straight, and 
dignified gentleman whose strong per- 
sonality impresses itself upon anyone 
who comes in contact with him. He 
shuns publicity, and only by persuasion 
released this information concerning him- 
self for publication in the LAw LrBrary 

*This is the third article in a series of bio- 


graphical sketches of prominent members of the Amer- 
ican Association of Law Libraries. 





JouRNAL. Anyone 
who calls on him 
in his office feels 
Mr. 
enthu 
for his li- 
and _ his 
He _ has 
of Ohio, 


He is a mem- 


immediately 
Gholson’s 

siasm 
: brary 
EDWIN GHOLSON work. 
admitted to the 


Texas, and Mississippi. 


been bars 
ber of the Cincinnati Bar Association, 
the Cincinnati Club, and of particular 
significance at present is the fact that 
he was a charter member of the Amer- 
ican Association of Law Libraries and 
has always been greatly interested in 
its activities and proceedings. 


When 


of the Cincinnati Law Library Associa 


Mr. Gholson became librarian 


tion, the law library contained about 
thousand consisting 


chiefly of reports, some statutes, and a 


twenty volumes, 
small number of textbooks, all acquired 
since 1884 when the courthouse fire de- 
stroyed the old law library. Only four 
badly charred volumes of that library, 
which are of no extrinsic value, exist. 


As early as 1834 a special charter was 
obtained from the Ohio Legislature for 
the incorporation of the “Cincinnati Law 
Library.” This early effort met with no 
immediate success; but, in 1846, the 
movement was revived and the Associa- 
incorporated June 5, 1847, its 
being, as set forth in its con- 
“the improvement of its mem- 
cultivation of the Science of 
and the foundation of a Law 


tion was 
purposes 
stitution, 
bers, the 


the Law, 





ne 
im 
els 








Library.” In 1846, Cincinnati had a 
population of approximately eighty-five 
thousand, including one hundred twenty- 
five members of the bar; but of the lat- 
ter one hundred five signed a subscrip- 
tion paper which had as its object the 
iormation of a law library association 
and the raising of the funds necessary 
for its establishment. Among the sub- 
scribers to that paper were such out- 
standing lawyers as Alphonso Taft, 
Salmon P. Chase, Stanley Matthews, 
Timothy Walker, and many others 
among whom of particular interest in 
this sketch was William Yates Gholson, 
the grandfather of Edwin Gholson. 
The ideal of the Cincinnati Law 
Library has always been completeness, 
but that ideal has been prompted by an 
immense desire to give the most efficient 
service and not merely an end within 
itself. If a member of the Association, 
or any of those who are entitled to use 
its books, requests a certain report or 
statute, Mr. Gholson feels that it is not 
only within his province but also his 
duty to furnish it. The attainment of 
this objective has not always been easy, 
for as to items of any rarity the Cin- 
cinnati Law Library has been in com- 
petition with many libraries of vastly 
superior resources. Only two means of 
overcoming this difficulty have been 
available: first, the reduction of admin- 
istrative expenses to the irreducible 
minimum, and even now the staff of this 
library of eighty-one thousand volumes 
consists of the librarian, one assistant,’ 
and one attendant; and second, instead 
of relying upon specialists in such ma- 
terial, whose prices are often beyond the 
1The assistant librarian is Miss Vera Woeste 
who, like Mr. Gholson, is a member of the American 
Association of Law Libraries, and in recent years 


she has often attended the annual meetings of the 
Association. 
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possibilities of a limited budget, the 
adoption of the efficacious but vastly 
more laborious plan of studying all the 
published second-hand lists had resulted 
in the purchase at moderate prices of 
thousands of items which are either lack- 
ing in other libraries or for which they 
have paid large sums. 


A paper prepared by Mr. Gholson 
was read before the American Associa- 
tion of Law Libraries at its annual meet- 
ing in Colorado Springs in 1920 on 
“The Cincinnati Law Library.” The 
following paragraph taken from that 
paper, with the necessary changes to 
bring it to date, is so concise and all in- 
clusive that it challenges any desire to 
restate the information in it: 


“Its growth since that time | 1899] 
has been steady and constant, and the 
Library now |1942] consists of more 
than eighty-one thousand bound vol- 
umes and over twelve thousand pam- 
phlets. Mere number of volumes does 
not in itself constitute a great library, 
but the ideal of the Cincinnati Law 
Library has always been completeness, 
and in this respect its collections on 
many lines of the law are almost, if not 
altogether, unique. It has virtually a 
complete collection of everything ever 
published in the way of American re- 
ports; the only exceptions being two 
pamphlets which are sometimes listed 
as reports, as for instance the ‘Decisions 
of the Supreme Court of Tennessee on 
the Statute of Seven Years’ Possession,’ 
and four or five of the Pennsylvania 
‘Side Reports.’ Of the English reports, 
embracing the items usually so-called, 
the collateral reports, the publications of 
societies, and textbooks containing an 
appendix of cases, it has one of the two 
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approximately complete sets in the 
world, lacking only about thirty items 
of those mentioned in Maxwell’s ‘Com- 
plete Check Its collection of 
Seotch, Irish, and Canadian Reports is 
Outside 


List.’ 


correspondingly as complete. 
of the Colonial States it needs, all told, 
only fifty items in the way of session 
laws, both Territorial and State. Its col- 
lection of State Statutes and Codes, and 
of constitutional convention items is one 
of the very best. The same may be said 
of its collection of legal periodicals, of 
textbooks both ancient and modern, of 
Jar Association proceedings, of works 
on international law, and on jurispru- 
dence and history of the law. In the 
odd titles of the law, in legal biography 
and bench bar reminiscences, in 
legal miscellanies, in law pamphlets, and 
in collections of trials no law library 


and 


0 


excels it.’? 

No material in foreign languages is 
collected. 

The Cincinnati Law Library has had 
a number of homes, but in 1919 it was 


713 L. Lip. J. 75 at p. 77 (January, 1921). 


moved into its present attractive quar- 
ters in the new Hamilton County Court- 
house.* It is located on the sixth or top 
floor; and, being in the center of the 
building, it has to the north and to the 
south the two light courts open to the 
sky. The library has the shape of a 
“T,” the vertical member being the main 
reading room which is one hundred 
twenty feet long and forty-five feet wide, 
and the horizontal members the stack 
rooms, cloakrooms, etc., which are one 
hundred ninety feet long and twenty- 
two feet wide. The main reading room 
has the advantage of splendid light, good 
air, and almost perfect quiet, and with 
no sights or sounds to distract attention. 
There is no place in the library where 
one cannot read with ease on even a 
moderately overcast day without arti- 


ficial light. The decorations are simple. 


3The Cincinnati Law Library Association is su 
ported principally by an annual assessment upon its 
members, all of whom must be stockholders in the 
Association, except that junior members of the bar 
are granted the privileges of the library for the first 
three years after admission to the bar, without being 
requested to purchase stock and simply upon the pay 
ment of one-half of the usual assessment. 

The library receives some aid from the city and 
county, and also the use of quarters in the court 
house. In consideration for this all the courts, city 
county and state officials are granted free use of the 
library. 
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but altogether the library is spacious, 
dignified and imposing. To see the 
Cincinnati Law Library is worth a trip 
to Cincinnati by any law librarian. 


Inquiry might be made as to how one 
tnan with so little assistance could have 
assembled so complete and valuable col- 
lection of legal materials. The answer 
to this inquiry can be found in the 
enumeration of some of Mr. Gholson’s 
haracteristics,—perseverance, industry, 
studiousness and the power to make dis- 
criminations. Starting forty-three years 
ago with twenty thousand volumes, he 


~ 


has labored day by day, month by month, 
and year by year to reach a distant 
worthy goal,—completeness. Even dur- 
ing many of his annual vacations he 
visited the book stores in England and 
America, and from many a_ book-shelf 
or stall, located off the beaten-track path, 
he has brought to the Queen City a col- 
lection of law books of which not only 
he and his Association, but the City of 
Cincinnati as well, are justly proud. 


ALFRED A. Morrison, Librarian 
University of Cincinnati Law School 
Library 
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Thirty-Seventh Annual Meeting Held 
at Milwaukee, June 22nd to 25th 


AtrRep A. Morrison, Law Librarian, 
University of Cincinnati, was named 
Present-Elect for 1943-44 of the Ameri- 
can Association of Law Libraries at tts 
37th Annual Meeting held in the Pfister 
Hotel at Milwaukee, Wisconsin, June 
22nd to 25th, 1942. Bernita J. Long, 
Law Librarian, University of Tllinois, 
elected at the Old Point Comfort Meet- 
ing, automatically assumed the Presi- 
deney for 1942-43. The other officers 
elected include: Members of the Execu- 
tive Committee, the retiring President, 
Sidney B. Hill, Assistant Librarian, As- 
ociation of the Bar of the City of New 
York, Miss Helen Hargrave, Law Li- 
brarian, University of Texas, Mr. Arie 
Poldervaart, Librarian, New Mexico 
law Library and Mr. Miles O. Price. 
law Librarian, Columbia University; 
Executive Secretary and _ Treasurer, 
\liss Helen Newman, formerly Law 
Librarian, The George Washington 


COMMENTS 


University, now a member of the staff 
of the Library of the Supreme Court of 
the United States. 

The complete proceedings of the Meet- 
ing, together with all addresses, papers 
and reports, will be published in the 
September, 1942 number of the Law 
LIBRARY JOURNAL. 


Howard University Receives 
Valuable Scrap-Book 


Mr. A. Mercer Daniel, Librarian, 
School of Law, Howard University, 
Washington, D. C., discovered some in- 
teresting mementoes of Howard Uni- 
versity while in attendance at the Thirty- 
seventh Annual Meeting of the Ameri- 
can Association of Law Libraries at Mil 
waukee, Wisconsin. He and Mrs. Ella 
A. Brown, who was representing the 
Founders’ Library of Howard University 
at the Annual Meeting of the American 
Library Association, called on Mrs. Tda 
Mitchell DeReef, the widow of the late 
George H. DeReef, Esq.. one of How- 
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ard’s law graduates and a very promi- 
nent attorney of Milwaukee. Mrs. De- 
Reef turned over to Mr. Daniel her late 
husband's scrap-book which he kept dur- 
ing the twelve years he was at Howard 
University, between 1892 and 1905. He 
attended the Normal Department, the 
old Preparatory Department, the College 
Department and the Law Department 
and was graduated from the last three 
of these departments of the university. 

The scrap-book (an old ledger con- 
verted to this use) covers events of the 
twelve years and some few things of 
years previous to his attendance which 
he collected. It is a very complete and 
interesting collection, containing almost 
every piece of printed literature about 
Howard University of that period; ac- 
counts of athletic events with the ad- 
mission tickets to the same, advertising 
matter, letters, pictures, receipts, bills, 
notices, rules and regulations of the 
school, graduation invitations, programs, 
etc. 

Among the many interesting events is 
the haseball game between Yale Law 
School and Howard University on the 
Howard University Campus “on Mon- 


dav, April 16. 1900 at 2:30 P. M.— 
admission $.25” where “Ladies ac- 
companied hy gentlemen” were “ad- 


The book fails to disclose 
what the score was. Maybe Yale Law 
School can supply this information. 


mitted free’’. 


Charles Kingsley Webster Addresses 
Law Library Association of 
Greater New York 


PROFESSOR CHARLES KINGSLEY WEB- 
STER, since 1941 Director of the British 
Library of Information, was the speaker 
at the June meeting of the Law Library 
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Association of Greater New York, of 
which Association he is a member. A 
distinguished authority on international 
history, Professor Webster has lectured 
at the Universities of Liverpool and 
Wales, at the famed London School of 
Economics, and at Harvard. During 
the First World War he served on the 
General Staff of the British War Office, 
and later was Secretary of the Military 
Section of the British Delegation to the 
Conference of Paris. 

He spoke of the importance of libraries 
and librarians in helping to shape the 
post-war world. He pointed out that in 
the past inertia often has prevented the 
majority of the people from carrying out 
and giving active support to policies 
which, intellectually, they favored. A 
determined minority may impose its will 
on a lethargic majority. The majority 
must be educated to assume their re- 
sponsibilities. 

At this meeting officers were elected 
for the coming year: 

President: Albert Borner, Jr., Milbank, 
Tweed & Hope; Vice-President: Miss 
Margaret E. Hall, Columbia University Law 
Library; Secretary & Treasurer: Mrs 
Marjorie S. Coleman, United States Cir 
cuit Court of Appeals Library; Directors 
John F. McCarthy, Surrogate’s Court 
Library; Miles O. Price, Columbia Univer 


sity Law Library; Lawrence H. Schmebhl, 
New York County Lawyers’ Association 


The June issue of The Legist, publica 
tion of the Association, contains a “Sup- 
plement to the Preliminary List of 
Latest Codes of South American Coun 
tries,” compiled by Margaret E. Hall, 
Reference Librarian, Columbia Univer- 
sity Law Library. The original list ap 
peared in the April issue. Another 
helpful and timely compilation in view of 
the growing importance of aeronautics 
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is the “Selective Bibliography of Avia- 
tion Law,” by Adrian A. Paradis, Lib- 
rarian, Chadbourne, Wallace, Parke & 
Whiteside. This compilation also is in- 
cluded in the June issue of The Legist. 
Chapter Petition of Law Librarians’ 
Society of Washington, D. C. 
Granted by A.A.L.L. 


THE PETITION OF THE Law LI- 
BRARIANS’ SOciETY OF WASHINGTON, 
1). C. for a Chapter in the American 
Association of Law Libraries was 
vranted by unanimous vote of the Asso- 
ciation at its 37th Annual Meeting in 
Milwaukee. 

Dr. CHARLES SAGER COLLIER, Pro- 
fessor of Law, The George Washington 
University, spoke on “Methods and Sig- 
nificance of Legal Research” at the Din- 
ner Meeting of the Law Librarians’ So- 
ciety of Washington, D. C. held on 
Tuesday evening, May 19th at the 
Kenesaw Apartments. An outstanding 
authority in the field of Constitutional 
Law, Dr. Collier is now serving as a 
Special Assistant to the Attorney Gen- 
eral in the Alien Enemy Control Unit of 
the Department of Justice. Joseph 
Gauges, Marshall and Librarian of the 
United States Court of Customs and 
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Patent Appeals, and President of the 
Law Librarians’ Society of Washington, 
D. C. presided at the dinner and intro- 
duced Dr. Collier. 


Librarians Granted Leaves 
of Absence 


SAMUEL E. THORNE, now a Lieuten- 
ant in the United States Naval Reserve, 
is on leave of absence from Northwestern 
University. Forrest S. DruMMoNnp 
who has recently been commissioned a 
Lieutenant in the United States Naval 
Reserve is on leave of absence from the 
University of Chicago. Lewis W. 
MoksE is now a Captain in the United 
States Army, assigned to duty in the 
Office of the Judge Advocate General, 
Washington, D.C. Captain Morse, who 
is on leave from Cornell University, 
will be the Director of the Library and 
Research Facilities of the Office of 
the Judge Advocate General, War De- 
partment. 

Avice DaspiT has been granted leave 
of absence as Law Librarian from 
Louisiana State University. Alice was 
married June 30th to Leonard Green- 
burg of the Federal Bureau of Investi- 
gation. Mr. and Mrs. Greenburg are 
now residing in The Arna Apartments. 
2534 South Adams, Arlington, Virginia. 





SELECTED LIST OF TREATISES FOR THE SMALL 
LAW SCHOOL LIBRARY 


Bernita J. LonG 
Law Librarian, University of Illinois 


The following list, compiled under the 
auspices of the Joint Committee on Co- 
operation between the Association of 
American Law Schools and the Ameri- 
can Association of Law Libraries, sup- 





plements the list of treatises contained 
in Miss Helen Moylan’s article, 
“Selected List of Books for the Small 
Law School Library”, which was pub- 
lished in the November, 1939, number of 
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It does 
not purport to include all worth while 
treatises published since the original list, 


the LAw LiBrRArRY JOURNAL}, 


but is intended as an aid to small law 
school libraries in the purchase of recent 
material. It should not be considered as 
an official or required list of books for 
any purpose. The Committee intends to 
publish additional supplements in the 
Journal from time to time. 

For a guide to current statutory mate 
rials, attention should be given to the 
“State Statutes, Revisions, Com- 


prepared by Mr. 


list of, 
pilations, and Codes’’, 
Lewis W. Morse and published in the 
aw Lrprary JourNAtL of May, 19412. 
Mr. Morse expects to supplement the 
list annually. 

The list of “Current Legal Publica 
tions”, a new department of the Law 
LIBRARY JOURNAL, will be useful as a 
source of information about new books, 
as published 
ADMI 

Chamberlain, J. P.; 


Hays, P. R 


administrative agencies 


NISTRATIVE LAW 

Dowling, N. T.: and 
Judicial function in federal 
1942 

1939 


1940 


The independent regula 


1941. 


federal regulations 
1938 Supplement. 


Cushman, R. E. 


tory commissions 


Gelhorn, Walter. Federal administrative 
proceedings. 1941 

Uhler, Armin. Review of administrative 
acts. 1942 

U. S.—Attorney general’s committee on ad- 


ministrative procedure Administrativé 
procedure in government agencies. 1941 
U. S.—Attorney general’s committee on ad 
ministrative procedure. Monographs on 
federal administrative procedure. 1940. 
vom Baur, F. T. Federal administrative 
law. 2v. 1941 
\DMIRALTY 
Benedict, E. C. 
miralty. 6th ed. 7v. 
432 L. Lr. J. 399 


Rev. 469 (1939). 
234 L. Lim. J. 75 (1941) 


The law of American ad- 
1940. 


(1939); 9 Am. L. School 


BILLs AND NOTES 


American institute of banking. Negotiabk 
instruments. Rev. ed. by J. M. Landis. 


1941. 


BUSINESS ORGANIZATIONS 


Dewing, A. S. The Financial policy of cor 
porations. 4th ed. 2v. 1941. 


Livermore, Shaw. Early American land 


companies. 1939. 
CONEFLict of LAws 
Carnahan, Charles Wendell. Conflict o1 


laws and life insurance contracts 


Land, W. W.. Trusts in the 


1942 


contlict o 


laws. 1940. 
Hancock, Mottat Torts in the conflict « 
laws. 1942. 


Robertson, A. H. 


conflict of 


Characterization in the 


1940 


laws 


CONSTITUTIONAL LAW 


Corwin, EK. S. The constitution and what 


it means today. 1941. 

Corwin, FE. S. The president: office and 
powers. 1940. 

Dicey, A. V. Introduction to the study o! 
the constitution. 9th ed. 1939, 

Humbert, W. H. The pardoning power o! 
the president. 1941 


lackson, R. H The 
1941, 
The American presidency: an 


1940 


struggle for judicia 
supremacy 


Laski, H. | 


interpretation 


CONTRACTS 


Principles of th 
H. Patterson 


Anson, Sir William R 
law of contracts, ed. by T. 
1939. 

Graske, T. \W 
tense contracts. 


The law of government de 


1941. 
(kEDITORS’ RIGHTS 
Glenn, Garrard. Fraudulent 
and preference in bankruptcy. 2v. 
U. S.—Attorney 
bankruptcy administration 


convevancet 
1940) 
committee ot 

Administra 
194] 


General’s 


tion of the bankruptev aci 
PROCEDURE 


Marshall, W. L. A 


crimes. 4th ed 


CriIMINAL LAW AND 


Clark, W. L. and 


treatise on the law of 


1940. 
Hitchler, Walter H. The law of crimes 
v.l. 1939. 


Orfield, L. B. 
ica. 1939. 


Criminal appeals in Amer 








ice 


40) 


tra 


ed 


nes 
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QUITY 


Pomeroy, J. N. 


Sth ed. 5v. 


A treatise on equity juris 
1941, 


prudence. 


H. W. The law of expert testi 
mony. 3rd ed. 1941. 

\Vigmore, J H. 
\merican system of evidence 
common law. 10v. 1940. 

Wigmore, |. H. Code of evidence. 1942 


Treatise on the Anglo 
in trials at 


DERAL |URISPRUDENCI 


Dyer-Smith, P. S. Federal examination be 
fore trial. 1939 

Graske, T. W. Federal reference manual. 
1939. 

Holtzoff, Alexander. New federal procedure 
and the courts. 1940 


Brewster, S. IF. Federal procedure. 1939. 


American bar association—Section of insur- 


ance law. Insurance policy annotations. 


1941, 
INTERNATIONAL LAW 
Scott, J. B. Law, the state, and the inter 


national community. 2v. 1939. 
Ziegler, 2. M. The international law of 
lohn Marshall. 1939, 
id, P. H. The foundations and future 
of international law. 1942 


\BOR ] AW 

Dangel, E. M. and Shriber, I. R. The law 
of labor unions. 1941. 

Harris, Herbert. American labor. 1939. 

Rosenfarb, National labor policy 
and how it works. 1940. 

Teller, L. Labor disputes and collective 
bargaining. 3v. 1940. 


lose ph. 


EGAL BIBLIOGRAPHY 


Boyd, A. M. United States government pub- 
lications. 2d ed. 1941. 

Brandt, Henry J. How to find the law. 3d 
ed. 1940. 

Culver, Dorothy C. Bibliography of crime 
and criminal justice. 1932-37. 1939. 

Greenwood, S. G. The lawyer’s library. 
1942. 

Hicks, F. C. Yale law library classification. 
1939. 

National association of state libraries—Pub- 
lic document clearing house committee. 


N 
Ww 
on 


Pollack, Ervin. A supplement to the 
check list of session laws. 1941. 

Price, M. O. Subject headings in American 
and English law. 

Schmeckebier, L. F. Government publica- 
tions and their use. 2d rev. ed. 1939. 

Setaro, F. C. Bibliography of the writings 
of Roscoe Pound. 1941. 


LEGAL DICTIONARIES 


Maloy, B. S. 
vers. 1942. 
Moore, F. D. 
3d ed. 1940. 

Words and phrases. 5th ed. 1941. 


Medical dictionary for law 


Cyclopedic law dictionary. 


LreGAL History 


Jones, J. Walter. Historical Introduction to 
the theory of law. 1940. 


MORTGAGES 


Wiltsie, C. H. Treatise on the law and prac- 
tice of real property mortgage foreclosure. 
3v. 1939. 


Pusiic UTILITIES 


Beard, William. Regulation of pipe lines as 
common carriers. 1941. 

Behling, B. N. Competition and monopoly 
in public utility industries. 1939. 

Bonbright, J. C. Public utilities and national 
power policies. 1940. 

U. S.— Office of federal coordinator of 
transportation. Public aids to transporta- 
tion. 4v. 1938-40. 

REAL PROPERTY 

American law institute. Restatement of the 
law of property. v.3. 1940. 

Gray, J. C. The rule against perpetuities. 
4th ed. 1942. 

Lawler, John. <A short introduction to the 
law of real property. 1940. 

North, Nelson and Van Buren, DeWitt. 
Real estate titles and conveyancing. 1940. 

Tiffany, H. T. Treatise on the modern law 
of real property. Abr. ed. by Carl Zoll- 
man. 1940. 


SURETYSHIP 
American law institute. Restatement of the 
law of security. Student ed. 1941. 
TAXATION 


Montgomery, Robert H. Federal taxes on 
estates, trusts and gifts, 1941-42. 1941. 
Paul, Randolph E. Federal estate and gift 

taxation. 2v. 1941. 
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Paul, Randolph E. Studies in federal taxa- 
tion. 3rd series. 1940. 

Research institute of America. Guide to tax 
economy. 1940. 

Tax policy league. Tax exemptions—a sym- 
posium. 1939. 

Torts 

\merican law institute. Restatement of the 
law of torts. v.4. 1939. 

Eldredge, L. H Modern tort 
1941. 

Harper, F. V. 
Prosser, W. L. 
torts. 1941. 
Schneider, W. R. Schneider’s workmen's 
compensation. 3d ed. 1941. 
Shearman, T. G. and Redfield, 
law of American negligence. 5v. 


problems 


Keadings in torts. 1941. 
Handbook on the law of 


A. A. The 
1941. 
TRADE REGULATION 
Hamilton, W. H. 
tion. 1940. 
National industrial conference board. Public 
regulation of competitive practices in busi- 
ness enterprises, ed. by N. W. Watkins. 
3d ed. 1940. 
Temporary national 


Report. 1941. 


The pattern of competi- 


economic committee. 


TRIAL PRACTICE 

Pound, Roscoe. Appellate procedure in civil 
cases. 1941. 

Stewart, W. S. 


Trial strategy. 1940. 


TRUSTS 
Bogert, G. G. Handbook on the law of 
trusts. 2d ed. 1942. 

Lewin, Thomas. Lewin’s practical treatise 
on the law of trusts. 14th ed. ed. by R. I. 
Henty and J. P. L. Redfern. 1939. 


WILLS AND ADMINISTRATION OF DECEDENTS’ 
ESTATES 
Page, W. H. The law of wills. 5v. 1940. 
Rollison, W. D. The law of wills. 1939. 
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Allen, C. K. 


1939. 


3rd ed. 


Law in the making. 


\merican law institute. Temporary general 
index of the restatement of the law. 1941 
Blackstone, Sir William. Blackstone’s com- 
mentaries on the law. Ed. by B. C. Gavit 
1941, 
Borchard, E. M. 
ed. 1940. 
Burdick, W. L 


Declaratory judgments. 2d 


The bench and bar of other 


lands. 1939. 

Chafee, Zechariah. Free speech in the United 
States. 1941. 

Douglas, William O. The lawyer and pub 
lic service. 1940. 

Dooley, D. A. Index to state bar associa 
tion reports. 1942. 


Garrison, L. K. and Hurst, Willard. Law 
in society. 1940 

Hexner, Erwin. Studies in legal terminol- 
ogy. 1941. 

Howe, Mark DeWolfe, ed. Holmes-Pollock 
letters. The correspondence of Mr. Jus 
tice Holmes and Sir Frederick Pollock, 
1874-1932. 2v. 1941 

McCary, Dwight G. 
ment. 1941. 

MacLeish, Archibald and E. F. 
eds. Law and politics: Occasional papers 
of Felix Frankfurter, 1913-1918. 1939 

Munson, G.F. and Jaeger, W. H. E. U.S 
army officers’ handbook and court martial 
procedure. 1941. 

My philosophy of law. 1941. Various auth 
ors. 

Nussbaum, Arthur. Money in the law. 1939. 

Pound, Roscoe. Contemporary juristic the 
ory. 1940. 

Seagle, William. The quest for law. 1941. 

Wiener, F. B. Practical manual of martial 
law. 1940. 

Wigmore, John H. 
tice. 1941. 


Law office manage- 


Prichard, 


A kaleidoscope of jus- 


CURRENT LEGAL PUBLICATIONS* 


CoMPILED By Louise BETHEA 
Duke University Law Library 


\igler, Ralph W., and others. Cases on 
property. St. Paul, West Pub. Co., 1942. 
2v. $12.00. 


* A new department of the Law Lisprary Journal 
published, with the permission of William R. Roalfe, 
Law Librarian of Duke University, from data com- 
piled by his staff members and listed in “Current 


Arnold, Thurman W 


form by the Duke 5 ? 
printed above includes titles for the period June 


Den ocracy & free en- 


terprise. Norman, Oklahoma, Univ. of 
Oklahoma Press, 1942. 8lp. $1.00. 
Legal Publications,” issued monthly in mimeographed 
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University Law Library. 


July, 1942. Editor’s note 
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\shmun, Henry E. Your legal and business 
matters, and how to take care of them. 
N. Y., The John Day Co., 1942. $1.75, 


(“Advice to the layman’). 


Birth certificates. New York, The H. W. 
Wilson Co., 1942. 178p. $1.50. (A digest 
of the laws and regulations of the various 
states). 

Burrows, Roland. Phipson on evidence. 8th 
ed. London, Sweet & Maxwell, 1942. 770p. 
21.10s. 


Chamberlain, Joseph P. and others. The 
judicial function in federal administrative 
agencies. N. Y., The commonwealth Fund, 
1942. 275p. $3.00. 

Clark, Charles E. Simplified pleading. Chi- 
cago, American Bar Association, 1942. 30p. 
Free. 

Dakota digest. St. Paul, West Pub. Co., 1942. 
12v. $100. 

Dart, Benjamin Wall. Code of practice of the 
state of Louisiana. 2nd ed. Indianapolis, 
Bobbs-Merrill, 1942. 1697p. $20.00. 

Davies, Elwyn G. Ohio corporation law. 
Cincinnati, W. H. Anderson Co., 1942. 2v. 


$25.00. 


“vans, Lawrence Boyd. Cases on American 
constitutional law. 5th ed. by Charles G. 
Fenwick. Chicago, Callaghan & Co., 1942. 
$6.50 


‘arrell, John T., editor. Supreme Court 
diary of William Samuel Johnson, 1772- 
1773. Washington, American Historical 
Association, 1942. 293p. 

Fisher, Redwood. Prize cases decided in the 
U. S. District and Circuit Court for the 
Pennsylvania district. Buffalo, Dennis, 1942. 
9ip. $15. (Photo reprint). 

‘ortescue, Sir John. De laudibus legum 
Anglie. Ed. by S. B. Chrimes. Cambridge 
University Press. 1942. $8. (Cambridge 
Studies in English Legal History, v.12). 

*‘ranki, Julius F. Vernon’s Texas rules of 
civil procedure, with statutory appendix 
(and pocket supplement). Kansas City, 
Vernon Law Book Co., 1942. 1120p. $10. 


Hays, Arthur Garfield. City lawyer the auto- 
biography of a law practice. New York, 
Simon & Schuster, 1942. 498p. $3.00. 

Heaton, J. S. Excess profits tax substituted 
standards. London, Jordon and Sons, Ltd., 
1942. 91p. $5.50. 

Hildebrand, Ira P. Texas corporations. 
Kansas City, Vernon Law Book Co., 1942. 
4v. $30.00. 
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Hopkinson, Francis. Judgments in Admiralty 
Court in Pennsylvania. Buffalo, Dennis & 
Co., 1942. 215p. $25.00. (Photo reprint). 

Hosea, Lewis M. Collection of cases decided 
at special and general terms of the Superior 
Court of Cincinnati. Buffalo, Dennis & 
Co., 1942. 548p. $45.00 (Photo reprint). 

Howell, Herbert A. The Copyright law. 
Washington, The Bureau of National Af 
fairs, Inc., 1942. $5.00. 


Indians. Handbook of federal Indian law. 
Washington Government Printing office, 
1942. $2. 

Indians. Penal laws of the Cherokee nation 
passed by the National Council and ap- 
proved for the years 1893-96. Buffalo, 
Dennis & Co., 1942. 16p. $7.50 (Photo 
reprint). 

Jones, Victor. Metropolitan government. 
Chicago, University of Chicago, 1942. 364p. 
$4. (A comprehensive treatment of the 
subject including a chapter on the legal ob- 
stacles which impede integration). 

Journal of Legal and Political Sociology. 
Beginning Oct. 1942. $3.50 per year. (A 
quarterly ). 

Kelsen, Hans. Law and peace in international 
relations; the Oliver Wendell Holmes lec- 
tures, 1940-41. Cambridge, Mass., Harvard 
University, 1942. 192p. $2.00. 

Kjellstrom, Erik T. H., and others. Price 
control: The war against inflation. New 
Brunswick, N. J., Rutgers University Press, 
1942, $2.50. (Articles on experiments 
with price control in Sweden, England, 
Canada and Switzerland). 

Landis, James M., and Manoff, Marcus. Cases 
on labor law. 2nd ed. Chicago, The Foun- 
dation Press, Announced. $7.50. 

Lever, Sir T. Life and times of Sir Robert 
Peel. London, George Allen & Unwin, 
1942. $4.00. 

Louisiana. General index for Dart’s Louisi- 
ana codes, constitution and statutes. In- 
dianapolis, Bobbs-Merrill, 1942. 1275p. $20. 

McCarty, Dwight G. Iowa practice. Chicago, 
Callaghan & Co., 1942. 2v. $25.00. 

Mencken, August. By the neck: A book of 
hangings. N. Y., Hastings House, 1942. 
264p. $2.50. (Case histories of men con- 
demned to death). 

Merrill, J. W., comp. Regional and district 
library laws. Chicago, American Library 
Association, 1942. 67p. $0.75. 

Milner, Ralph. Local government law in a 
nutshell. London, Sweet & Maxwell, 1942. 
$2.00. 
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National Conference of (Commissioners on 


Uniform State Laws. Revised uniform 
sales act—Second draft, 1941. The confer- 
ence, 1942. 287p. $2.00 (This may be 
secured from Columbia University Law 


School ). 

New Hampshire Constitutional 
1941. Journal and Debates. 
Granite State Press, 1942. 13lp. $2.65 


OPA Service. Aqueduct Building, Rochester, 
N. Y., Federal Regulations Publishers, be- 
ginning in August, 1942. $7.00 per month. 
(A loose-leaf service on price control, 
rationing and rent control). 


Helen D. 
theory and practice. 
Probation Association, 1942. 
(A study manual.) 

Pototzky, Walter B. 


Convention 
Manchester, 


Probation and parole in 
New York, National 
400p. $2.50. 


Pigeon, 


War risks insurance on 


exports and imports. London, Buckley 
Press, 1942. 6lp. 3s 6d. 

Reed, George L. Law of labor relations. 
Newark, N. J., Soney & Sage Co., 1942. 
$7.50. 

Resale price maintenance, by means of fair 
trade laws in force April 1, 1942. N. Y., 
American Fair Trade Council, 1942. 34p. 
$1.00. 

Rhyne, Charles S Charitable, religious, 


patriotic and philanthropic solicitations—city 
ordinances and court decisions—model ordi- 
annotated. Washington, National In- 
Municipal Law Officers, 1942. 60p 


nance 
stitute of 
$2.00. 
Robbins, James J. The 
relations in Sweden. Chapel Hill, Univer 
North Carolina Press, 1942. 379p. 
$3.50. (A study of the Swedish Labor 


Government of labor 


sifv of 


Court. ) 

Shulman, Harry, and James, Fleming, Jr. 
Cases and materials on torts. Chicago, The 
Foundation Press, 1942. 1100p. $6.50. 


The Securities market and 
N. Y., Harper & Bros., 1942. 


Shultz, Birl E 
how it works 
133p. $5 

Simes, Lewis M 
law of trusts 


Cases and materials on the 
and succession. Chicago, 

Callaghan & Co., 1942. 733p. $6.00. 
South Carolina code 1942. Clinton, S. C.,, 
Jacobs Press, 1942. 5v. $60. 
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Stern, Frederick M. Military law 
Atlantic Pub. Co., 1942. 3v. 


Taft, Donald Reed. Criminology ; an attempt 
at a synthetic interpretation with cultural 
emphasis. N. Y¥., Macmillan, 1942. 720p 
$4.50. (A college text.) 

Tax Research Foundation. Tax systems; a 
year book of legislative and statistical in 
formation including all the states of the 
U. S. and certain Canadian and foreign 
data. 9th ed. Chicago, Commerce Clearing 
House, 1942. 391p. $8.75. 

Thompson, Kenneth R. Reinsurance. Chicago 
Commerce Clearing House, 1942. 
$4.00. 

Thurston, E. S., 
torts. Permanent ed. 
Co., 1942. $6.00. 


New York, 
$12.50. 


275p 


and Seavey, W. A. Cases on 


St. Paul, West Pub 


U.S. Agriculture Department. Selected prob- 
lems in the law of water rights in the West 
Washington, Government Printing Office, 
1942. 513p. $1.00. 

U. S. Code, 1940 edition 
Washington, 
1942. $2.00 

U. S. Government periodic publications—A 
descriptive list, New York, Special Libraries 


Assn., 1942. 100p. $2. 


Van Ness, William P. Reports of two cases 
determined in the Prize Court for the New 
York district. Buffalo, Dennis & Co., 1942 

$15.00 (Photo reprint.) 

Virginia code of 1942. Charlottesville, Va 
The Michie Co., Announced. $50.00. 


Supplement No. 1] 


Government Printing Office, 


59p. 


Wills, W. Addington, and Everett, R. Marven 
Workmen’s compensation. 34th ed. Lon 
don, Butterworth & Co., 1942. 25s. 

Witkin, B. E., and Nankervis, William, Jr. 
California style manual. San Francisco, 
Recorder Printing and Pub. Co., and Ban 
croft-Whitney Co., 1942. 104p. $1. (A 
handbook of legal style for California 
courts and lawyers). 


Wright, Benjamin Fletcher, Jr. The growth 
of American constitutional law. Boston, 
Houghton Mifflin Co., 1942. 284p. $2.25. 


(“A survey of the work of the U. S 
Supreme Court in passing upon the consti- 
tutionality of legislation”. ) 
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BOOK REVIEW 


U. S. DEPARTMENT OF JustIcE.  LI- 
BRARY Manuar. Rev. Ep. Wash- 
ington, D. C., 1941, ww, 65 p. Loose 
leaf. 


A detailed and comprehensive manual 

something which every librarian is 
certain his library will have in the very 
near future. All too often the project 
remains in the realm of hope rather than 
realization. The Library Manual of the 
Department of Justice is one of the too 
few examples of realization. The work 
presents a detailed description of the 
Library’s purposes, policy and routines, 
and offers an excellent illustration of 
what can be done in any library. 


The foreword presents the reasons for 
making the manual as: 


1. ‘lo provide a guide for present and 
future staff members which would 
enable them to accomplish more 
efficiently their share of the work; 


2. To help each staff member obtain 
a more comprehensive idea of the 
processes of the Library as they 
fit into the whole system. 


A third one might well have been added 
since the preparation of a manual offers 
the librarian an opportunity for an ob- 
jective re-examination of his routines 
with a view to the elimination of such 
steps and processes as may have become 
unnecessary. 


Since one of the primary purposes of 
the manual is to facilitate the orientation 
of a new staff member, it might be well 
to consider it from that point of view. 
On the whole, it offers a clear picture 
of the work to be performed. Some re- 


vision of details will undoubtedly be 
made from time to time. For example, 
to a newcomer some of the definitions 
will be confusing. 
as “a publication issued in successive 
parts, usually at regular intervals, and, 
as a rule, intended to be continued in- 
definitely”. A continuation is described 


A serial is defined 


as “a part issued in continuance of a 
serial or a book, as reports, session laws, 
etc.” It would seem from the definition 
of “serial” that reports and session laws 
should be considered in that category 
In the 
same way, many of the descriptions of 


rather than as “continuations”. 


the routine are hard to understand un- 
less the forms to which references are 
made can be seen. (The Appendix of 
forms unfortunately is lacking from the 
review copy. ) 

In describing the routing of material 
from one point in the library to another, 
we frequently forget that a knowledge 
of the physical lay-out is essential to a 
clear understanding of the routines and 
the reasons therefor. To a newcomer in 
a larger library, the geography of the 
place is often bewildering. A simple 
floor plan would be of value in the 
manual. 


The section on exchange procedure 
might be elaborated somewhat to indi- 
cate the basis upon which exchanges are 
made, and at the same time, some indica- 
tion might be given of the method of 
recording and shelving of duplicate mate- 
rial for exchange. 


It is heartening to find that a visible 
card file is used for serials and that the 
intention is to eliminate duplication of 
entries for such publications in the public 
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catalog. With sucn a laudable purpose 
in mind, it is difficult to understand why 
a library of some 70,000 volumes should 
require duplicate visible card files for 
the Catalog and Circulation Departments. 
It would seem that a visible card file 
at the latter location could very well be 
used by the Catalog Department as well. 
and thus effect a substantial saving. 

On the whole, the manual is an ex- 
cellent one, and presents a most com- 
prehensive and detailed description of 
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the routines in a law library. If some of 
the omissions to which allusion has been 
made seem rather picayune, it must be 
remembered that all routines are made 
up of nothing more than picayune details. 

It is to be hoped that the example set 
by the Librarian of the Department of 
Justice and his staff will be emulated by 
many of our colleagues. 


FreD B. RoTHMAN 


New York University. 


COLUMBIA UNIVERSITY ANNOUNCES REPRODUCTION OF 
MODEL CARD CATALOG 


Dean C. C. Williamson, Director of 
the School of Library Service of Colum- 
bia University, made the following an- 
nouncement on July 20th: 

“The reproduction of the ‘model’ card 
catalog for the small law library has at 
last become an accomplished fact. As 
explained in my letter of October 21, 
1941, estimates of the cost of reproduc- 
tion in card form were increased so that 
it was no longer possible to supply it to 
subscribers at the original figure of $50. 

“At the request of libraries which were 
unwilling to give up the idea of having 
the catalog, it was then decided to study 
the possibility of reproduction in book 
The volume is now ready for 
delivery. The entire dictionary catalog 
of over 5000 cards, most of them printed 
Library of Congress cards, with subject 
headings and all added entries, has been 
reproduced by photo offset process, along 
with an introduction by Mr. Price ex- 
plaining in detail the purpose and vari- 
ous uses of the catalog, in a volume of 


form. 





over 300 pages measuring 942 by 13 
inches and durably bound in library 
buckram. Because of the small number 
of copies printed, the price has had to be 
fixed at $15, postpaid. 

“Libraries which had ordered the card 
catalog at $50 will be glad to get exactly 
the same material, plus the introductory 
matter, in book form which may prove to 
be more useful in some ways than the 
card form, at the much lower price. The 
catalog will be sent postpaid immediately 
on receipt of order. Librarians desiring 
to examine the volume before placing an 
order may ask to have it sent on ap- 
proval. Please use the enclosed blank 
either to place a definite order or to ask 
for a copy for examination. 

“Librarians wishing more information 
about the catalog before asking to have 
it sent on approval should ask for a 
reprint of Mr. Price’s article published 
in the Law Lisrary JOURNAL of Jan- 
uary, 1941.” 
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ode, Compilation 


Reports 
Criminal Reports 
Session laws-.-... 

le, Compilation 


Reports, Official. 
*Advance parts——~-.. 
Reports i. Ed. 
\dvance parts 
2a oO 
*Advance parts. 

\tt’y. Gen. Opinions 
*Advance parts 
\viation reports 


Civil Aeronautics Dec. 
Court of Claims 
Comptroller Gen. Dec. 
*Advance parts 
Customs Court Reports 
Customs and Patent 
\ppeals : Customs-- 
(same): Patents —. 
Fed. Anti-Trust Dec... 
Fed. Com. Com. Rep.-- 
Fed. Power Com. Rep. 
Federal Reporter —-—-. 
*Advance parts 
Fe deral ee 
lvance parts... 
Fed bas Com. Dec. 
LC. © eee 
I i: “Motor Carrier 


C 
DUE: cecteenccgmmnans 
C. C. Valuation Rep. 


‘Sw 
oat Dept., Deci- 
s10ns eccecceseess cacceseesoencsccee 
Nath Labor Rel. Bd. 
Decisions and Orders 
‘Advance parts... 
P; itents, Dec. of Com. 


( f ee 
erto Rico. Federal. 
and Ex. Com. Dec. 
and Ex. Com. 
_ Judicial Dec. ——— 
Statutes at Large—— 


. Odd years 


or Revision 


. Odd years 
or Revision 


Printing 


Dept., “Tenn. “Industrial 
School, . 


Nashville —————- 1941 (Private) 


and 1941 (Public) 
1938 Code A. lv. 
1939-40 and 1941 

pamphlet supp. 


Michie Co. . 


TEXAS 


Hicks-Gastom Co., Dallas... 
Hicks-Gastom Co., Dallas... 
Secretary of Re TOPE 
Vernon Law Book Ca. 


137 
141 
1941 
: 1936 Stat. lv. 
1939 Cum. Supp. lv. 
1942 Supp. lv. 
UNITED STATES 
Government Printing Office... 
Government Printing Office 
Lawyers Co-op. Pub. Co. = 
Lawyers a nn 
West Pub. 
West Pub. Co. 
Governmen: Printing Office... 
Government Printing Office--- 
U. S. Aviation Reports, Inc., 
more 
(Government Printing Office 
Government Printing Office 
Government Printing Office... 
Government Printing Office... 
Government Printing Office................. 
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Government Printing Office............. 
Government Printing Office... 
Government Printing Office... 
Government Printing Office... 
Government Printing Office... 
West Pub. Co. 
West Pub. aia scinielahiaidaintiarincinitia 

West Pub. Co.. 

West Pub. Co... pak ee et 
Government Printing it ccsacinien 
Government Printing Office... 


126 (2d) 
128 (2d) 
43 
45 
32 
245 





Government Printing Office... 


29, & 36 
Government Printing Office——_—_— 48 


56 
and 38 


Government Printing Office... 


Government Printing Office...............- 31 
Government Printing Office... 


Government Printing Office. 1940 
Lawyers Co-op. Pub. Co = 13 
Government Printing Office 8 


Government Printing Office... 1 
Government Printing Office... 
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UNITED STATES—(Continued) 


Tax Appeals, Board of 
Advance parts 

Treasury Decisions 

*Advance parts 

Treas. Dec. (Int. Rev.) 

Code, Compilation or Revision 


ROBOT ES en 5 ss 
Session laws-——-------- Odd years 


Code, Compilation or Revision 


— Odd years 


Reports——.-—--- 
Session laws.-—--—-—~ 


Code, Compilation or Revision 


Reports. 
Session laws— —— arene eneeen soon = - _ Even years 
Code, Compilation or Revision 


Reports. oe 
Advance parts im « 6 & 
Session laws . Odd years 
Code, Compilation or r Revision 


Reports a 
Session laws-- ~~ Odd years 
Code, Compilation « or Revision 


ee 

Session laws... 

Biennial compilation by 
the State Reviser—. 


Code, Compilation or Revision 


Odd years 


Reports _ he 
Session lawS------------- Odd years 
Code, Compilation or Revision 
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Government Printing Office-——--——- 
Government Printing Office-——————- 


Government Printing Office— 
Government Printing Office-.-- 


Government Printing Office———.—.--- 


Government Printing Office--——. 


UTAH 


Arrow Press jie 
Inland Ptg. Co., Kaysville... 





Inland Printing Co., 
Courtright Pub. Co... 


VERMONT 


st SV se ae 





State Librarian 
State Librarian 





Vermont State Library. 


VIRGINIA 


Secretary of Commonwealth_--—. 


Secretary of Commonwealth. 
Michie Co. 





WASHINGTON 


Bancroft, Whitney & Co..-.- 
Bancroft, Whitney & Co. 

State Law Librarian ——__—_... 
Frank Pierce, Seattle———— 


WEST VIRGINIA 


Secretary of State 


secretary of State—.._._..___._.... 


- ——- 1937 Code A. 
0 a 


Michie Company... 
Michie 


WISCONSIN 
Callaghan & Co. 





State Bur. of Purchase, Madison... 


State 


WYOMING 


Prairie Pub. Co., 
Secretary of State 


3ur. of Purchase, Madison........ 
Bureau of Purchases, Madison-........ 


oe 


Vol. 35 


Latest Vol. 
to Appear 


43 

47 

76 

78 

35 
1940 Code 4y 
1941 Supp. lv. 


99 
. Reg. 1941 Ist & 2nd 
Spec. 1941 
1933 Stat A. lv 
1939 Supp. A. lv. 


111 
Reg. 1941, Spec. 
1940-1941 
1933 Pub. L. lv 


177 
1940 

1942 Code A. lv. 
(Fall 1942) 


9 (2d) 


1941 
1939 Code A. 2 


121 
Reg. 1941 
lv 
1941 Cum. Supp. A. 


lv. 


238 
194] 


1941 
1941 Stat. 


lv. 


56 
Reg. 1941 





Secretary of State 


1931 Stat. lv. 








Secretary of State 


with permanent edition. 


1940 Cum. Supp. lv. 
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CHECK LIST OF NATIONAL REPORTER SYSTEM 


Revised to July 15, 1942 


Last VoL 
to Appear 


\tlantic Reporter, Second Series....... 25 
Advance Sheets 26 
-deral Reporter, Second Series....... 
Advance Sheets 
deral Rules 


Advance Sheets 


eS eee eer ee 


deral Supplement 
Advance Sheets 
New York Supplement Reporter, Second 
Series ow 
Advance Sheets 
North Eastern Reporter, Second Series 


Advance Sheets 


Last Vol. 
to Appear 


North Western Reporter, Second Series 2 
Advance Sheets 4 


Pacific Reporter, Second Series....... 123 
Advance Sheets 

South Eastern Reporter, Second Series 19 
Advance Sheets 


Southern Reporter, Second Series...... 
Advance Sheets 


South Western Reporter, Second Series 160 
Advance Sheets 


Supreme Court Reporter 
Advance Sheets 
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SCHEDULE OF ADVERTISING RATES 


The following is the schedule of advertising rates for the LAw Lrprary Jour- 
NAL per issue. Six numbers are published each year. 


PER ISSUE 


Page 
A Front cover—inside. Advertisement: whole page only......... $50.00 
B Page opposite Front inside cover: Table of Contents. 
Cc Back of Table of Contents. Advertisement: whole page...... 40.00 
half page....... 25.00 
D PAREN. I I ion SR aks evans erences 40.00 
CINE ts lie nck araycn. oes Whelan were Sei ak ne ele 8 25.00 
I II ces oo-t 0c 8 sccm ade ccmreteinel ern amis oat xe Od 15.00 
Exchanges. Free listings for regular members of A.A.L.L. 
F Back cover—inside. Advertisement: whole page only.......... 50.00 
G Back cover—outside. Advertisement: whole page only......... 50.00 
10 per cent discount on yearly contracts. 
All correspondence concerning advertising should be addressed to Joseph 


Andrews, Associate Editor and Advertising Manager of the LAw Lrprary Jovur- 
NAL, Association of the Bar of the City of New York, 42 West 44th Street, New 
York City. Advertising copy should be sent in time to reach Mr. Andrews by the 
Ist of each month in which the Journal is issued, namely, January, March, May, 


July, September and November. 


EXCHANGES 


WANTED by H. H. Bernt, Law Librarian, University of Newark, Newark, 
New Jersey: Brooklyn Law Review, v. IX, no. 4; v. X, no. 3. New York 
University Law Quarterly Review, v. VI, no. 2; v. XI, no 4; v. XIII, nos. 1-4; 
v. XVII, no. 2. University of Chicago Law Review, v. 1; v. 2, nos. 1-3; v. 5, no. 3 
v. 6, nos. 1, 3-4; v. 7, nos. 2-3; v. 9, no. 1. 











- A CHECK LIST 
OF OUTSTANDING TEXTS 


Appleman, Insurance Law and Practice, 
18 volumes with pocket part supple- 
mentation - - - - - - 150.00 


Blashfield’s Cyclopedia of Automobile Law 
and Practice, 16 volumes including 1942 





pocket parts - - - - - - 125.00 
Bogert on Trusts and Trustees, 7 volumes 
including latest pocket parts - - - 60.00 
Modern Legal Forms, 3 volumes with 1942 
pocket parts - - - - - - 30.00 
Patton on Titles, 1938 - - - - 15.00 
New Scott, Photographic Evidence, 1942 - - 15.00 
va Simes, Future Interests, 3 volumes, 1936 - 25.00 
vlay, 
Summers, Oil and Gas, 8 volumes including 
1942 pocket parts - - - - - 75.00 
Zollmann, Banks and Banking, 12 volumes 
including 1942 pocket parts - - - 90.00 
vark, 
Y ork ® 
1-4; 
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